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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


UNITED STATES OF AMERICA, 


Plaintiff-Appellee, 


POCONO INTERNATIONAL CORPORATION and 
CHARLES GOLDBERG, 

Defendants-Appellants. 


On Appeal from the United States District Court, 
For the Southern District of New York 


BRIEF FOR APPELLANTS 


ISSUES PRESENTED FOR REVIEW 

The issues presented for review on this appeal are: 

1. Whether the fraud counts must be dismissed because 
the court erroneously permitted a constructive amendment to 
the indictment; 

















2. Whether the fraud counts must be dismissed as to 
Goldberg because the evidence fails to show that he made any 
false representations; 

3. Whetner the fraud counts must be dismissed as to 
Goldberg because the regulations as construed were unconstitu¬ 
tional for failure to give fair warning of the crime charged; 

4. Whether both the fr^ud and registration counts 
must be reversed as to Goldberg because the court's charge was 
confusing, seriously misleading and erroneous; 

5. Whether the registration counts must be reversed 
as to Goldberg because the evidence is so palpably weak that 
they can only rest on impermissible inferences of wrongdoing 
drawn from the baseless fraud charges which the Government 
failed to prove. 



STATEMENT OF THE CASE 1 


This case was the Government's initial prosecution under 
the recently enacted Interstate Land Sales Act, 15 U.S.C. § 1701, 
et_ seg . The act provides in general that before sales in cer¬ 
tain subdivisions may be commenced, a statement of record (regis¬ 
tration statement) must be in effect and a printed property 
report (prospectus) satisfying the statutory requirements must 
be furnished to purchasers in advance of sale. 15 U.S.C. § 1703 
(a)(1). General fraud provisions follow, 15 U.S.C. § 1703(a)(2), 
in relevant part making it unlawful for a developer: 

(A) to employ any device, scheme, or 
artifice to defraud, or 

(B) to obtain money or property by means 
of a material misrepresentation with respect 
to any information included in the statement 
of record or the property report^ or with re¬ 
spect to any other information pertinent to 
the lot or the subdivision and upon which the 
purchaser relies, or . . . 

Defendants were charged in a 42-count indictment (A.5) 
with 15 counts of violating the fraud provisions of the Land 


^-Extensive transcript references have been omitted from the open¬ 
ing statement which only summarizes the evidence. The brief, 
which discusses the record in detail, is fully annotated. It 
should be noted that the numbering of the transcript is somewhat 
unusual. The actual transcript begins at page 1. However, 
neither the conference immediately before the trial nor the 
opening statements to the jury were originally transcribed. 

When ordered, they were numbered, respectively, 1 through 14 
and 1-1 through 1—28a. The only references in the brief to 
pages 1 through 14 are to the pre-trial conference. 

2 

^There were, however, never any allegations of misrepresentations 
with respect to information included in the statement of record 
or property report, although the judge erroneously so charged. 
See Point IV, supra , pp. 43, 44-46. The obviously prejudicial 
impact of this on the jury cannot be overstated. 





Sales Act (the "land fraud"), and 12 counts of selling unregis- 

tered land (the "registration counts"). Seven of the latter 

4 

counts also alleged failure to supply a property report. Based 
on the same alleged fraud, defendants were also charged with 15 
counts of violating the general mail fraud statute, 18 U.S.C. 

§ 1341 (the "mail fraud").^ All of the counts were based on 
sales to 16 individual purchasers. Most of the sales were 
charged as multiple violations of all four provisions, although 
a few were limited to only two or three. The jurisdictional 
basis for all of the counts involving each purchaser was the 
mailing of a sole deed or check to each of the purchasers on 
the same date. 

Although the Government initially claimed it would produce 
all of the purchasers to testify, it was forced to dismiss 18 
counts when only six purchasers appeared (the testimony of a 
seventh was stipulated to). Two additional counts were dis¬ 
missed when it was conceded there was no evidence of any fraud 
with respect to one of the purchasers who did appear, and a third 
when it was established that the sale to another occurred after 
the registration was effective. At the close of the Government s 
case all of the property report counts against Goldberg and 
three of the property report counts against Pocono were also 


^The land fraud counts are 17, 19, 21, 23, 25, 27, 29, 31, 33, 
35, 37, 39, 40, 41, 42; the registration counts 16, 18, 20, 
22, 24, 26, 28, 30, 32, 34, 36, 38. 

^Counts 16, 20, 22, 24, 26, 28, 36. 

^Counts 1-15. 
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dismissed when the Government conceded there was no evidence 
to support any of them. 

After the Government rested, defense counsel,Elliott 
Taikeff, Esq., made a motion for judgment of acquittal on all 
counts (Tr. 1093), which the judge denied (Tr. 1096, 1099). 

The defense then rested without putting on any case and without 
having made any written request to charge.^ The case against 
both defendants then went to the jury on the remaining seven 
counts of mail fraud, seven counts of land fraud, seven regis¬ 
tration counts, and four additional counts against the corpora¬ 
tion alone of failing to provide a property report.^ 

After seven hours of confused deliberations during which 
the jury sent out six notes asking for further clarification and 
for various exhibits and testimony, a guilty verdict was returned 
on 20 counts. (One of the registration counts was dismissed be¬ 
cause of a defect in the form of the verdict.) Although placing 
Goldberg on probation on the 14 fraud counts, the judge declared 
that he was taking these convictions into consideration (A. 143- 
144) in sentencing him to 18 months imprisonment on each of the 
registration counts (to be served concurrently) (A. 144, 147). 
Goldberg was continued on bail pending appeal. A cumulative fine 
of $37,500 was imposed on the corporation (A. 149). 

^Although the record reveals that counsel did submit one request 
on a minor point which was marked as a Court's Exhibit (Tr. 
1126), neither Mr. Taikeff's office, the Government, nor the 
judge were able to supply a copy. 

^Counts 2, 4, 7, 8, 9, li, 12 (mail fraud); 19, 21, 27, 29, 31, 

33 (land fraud); and 16, 18, 20, 26, 28, 30 and 32 (registra¬ 
tion) . 
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Goldberg was the vice president of Pocono International 
Corporation ("Pocono"), engaged in land development in the 
Pocono Mountains in Pennsylvania. The corporation acquired a 
parcel of land in Penn Forest Township, Carbon County, Pennsyl¬ 
vania which it named Hickory Run Forest. The tract was divided 
into eleven sections, which were further subdivided into indivi¬ 
dual lots and offered for sale to the public beginning in 1971. 
Only sections 1 - 8, sold in reverse order ( i•6 »> sections 7 8, 

5-6 and 1-4) are relevant here. 

The alleged fraud, which was the major thrust of the Gov¬ 
ernment's case, was that defendants falsely represented that 
sections 7-8 and 1-4 were suitable for "on-site septic tank 
systems which would be approved by the Township of Penn Forest 
(A. 8-9). 

Despite all of the evidence which it introduced in the 
course of the ten-day trial, the Government was unable to prove 
that on-site septic tank systems were unsuitable for any of the 
lots. Obviously having realized this in advance of trial, it 
introduced at the outset a new, totally foreign theory that 
"conventional" on-site (or "on-lot") septic tank systems were 
unsuitable. Despite the serious confusion engendered by the 
introduction of this ill-defined concept (each witness defined 
"conventional" in a different way), the Government was still 
unable to show any fraud. 

The Pennsylvania Department of Environmental Resources 
("DER") was charged with administering development of community 
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and individual sewage disposal systems within the state, under 
the Pennsylvania Sewage Facilities Act. Before any on-lot sew¬ 
age system could be installed, a permit was required. Under the 
Sewage Facilities Act and the regulations promulgated thereunder, 
all applications were to be made to the township. The regula¬ 
tions also provided that certain types of on-lot systems should 
not be installed without prior DER approval. Ultimately defining 
"conventional" systems as those which the township had authority 
to issue permits for, the Government still failed to show that 
any lot required a system which the township could not approve. 

While the Government claimed that permits for certain 
types of on-lot systems could not be issued by local authorities, 
the only basis for this conclusion was informal internal policy 
of the DER, never promulgated as regulations and without any 
legal effect. Thos again faced with the prospect of the major 
focus of its case being dismissed, the Government at the last 
moment contrived yet another absolutely incredible theory. 

Taking two completely unrelated sections of the DER regu¬ 
lations and reading them together, out of context, the Government 
was able to convince the judge that the regulations did in fact 
support the DER's informal opinion. This was in marked contrast 
to the testimony of the Government's chief witness from the DER, 
Dr. Loughry, who repeatedly admitted that there was no basis in 
any of the regulations for the Department's position, which only 
reflected his personal, professional opinion. The jury was then 
charged as a matter of law that the township could not issue 







permits for the lots involved in the 14 remaining fraud counts, 
and returned the predictable verdict of guilty. 

The Government's case on the registration counts was 
equally weak. It was stipulated that the registration had be¬ 
come effective on August 17, 1972 (Tr. 43, 49). While some 
sales in sections 1-4 had been made prior to that date, the 
Government's entire case on the registration counts hinged upon 
whether or not Goldberg was ever advised of the fact that the 
registration was ineffective prior to August 17. 

The only witness against him was Norman Failla, a real 
estate broker who prepared and filed the statement of record for 
sections 1-4. Failla's testimony was so incredibly weak and 
contradictory that the judge urged the Government to dismiss all 
of the counts which depended upon his evidence (Tr. 322). In 
his appearance before the grand jury, Failla claimed that Goldberg 
must have known the registration was not effective based _>n vari¬ 
ous correspondence from HUD, directed to Failla in care of Pocono. 
His conclusion rested on the assumption that Goldberg had read 
the mail. Yet he repeatedly admitted that he had no personal 
knowledge that Goldberg opened any of the mail from HUD or ever 
saw the letters. 

However, after a series of interviews with the Government 
which conveniently refreshed his recollection, lailla then testi¬ 
fied to conversations in which Goldberg allegedly admitted that 
he knew the registration was not effective at the time the sales 
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were made. When pressed, Failla admitted that he "might" have 
discussed the matter with Goldberg only once, and that he never 
went into the consequences of an ineffective registration with 
him. 


Obviously aware from the beginning that it had a precari¬ 
ously weak registration case, the Government resorted to the 
impermissible tactic of presenting massive evidence on the base¬ 
less fraud counts, intending that the implications of wrongdoing 
would be inseparable in the jury's mind from the registration 
case. The judge perceived this from the outset, urging the Gov¬ 
ernment to avoid confusing the issues with the fraud evidence. 
However, straining to obtain a conviction at whatever cost and 
on whatever grounds, the Government nonetheless forged ahead. 

The desired result was achieved. The spillover from the evidence 
on the baseless counts clearly took its toll on the jury, which 
again predictably returned a verdict of guilty on all counts. 

For whatever reasons, trial counsel abandoned the registra¬ 
tion convictions in two post-trial motions directed solely to the 
fraud counts (R. 14-15; 20, 22). The judge denied both (R. 18, 26). 
Goldberg thus stood convicted of a fraud neither alleged nor 
proven, and convicted of selling unregistered land on the basis 
of testimony so questionable that it is doubtful if it was suffi¬ 
cient to even go to the jury. 

Considering the Government's entire focus on the fraud 
counts, it is beyond cavil that the jury's impermissible con¬ 
sideration of that evidence was the key to its verdict on the 


9 





registration counts. Had the registration counts been tried 
alone, as they should have been, Goldberg would have been 
afforded a fair opportunity to defend the only offense legi¬ 
timately charged. But they were not, and Goldberg was con¬ 
victed of selling unregistered land on the basis of irrelevant 
evidence having nothing whatsoever to do with the registration 

issue. 
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THE FRAUD COUNTS MUST BE DISMISSED 
BECAUSE THE COURT ERRONEOUSLY PER¬ 
MITTED A CONSTRUCTIVE AMENDMENT TO 
THE INDICTMENT _ 

Ever since Ex parte Bain , 121 U.S. 1, 7 S.Ct. 781 (1887), 
it has been the rule that after an indictment has been returned 
its charges may not be broadened through amendment except by the 
grand jury itself. Any other procedure is a direct violation of 
the Fifth Amendment's guarantee of a trial only on an indictment 
returned by a grand jury, and not on charges later added by an 
overzealous or over-eager prosecutor or judge. In Bain , the 
conviction was reversed because the judge had stricken itical 
allegations from the indictment, thereby allowing the jury to 
consider more sweeping allegations than charged in the indict¬ 
ment as drawn. 

In Stirone v. ILS. , 361 U.S. 212, 80 S.Ct. 270 (1960), 
the court held the indictment was unconstitutionally amended, 
constructively, when the Government was allowed to offer evidence 
of a theory of guilt not alleged in the indictment. The crime 
,:hich the grand jury charged was similarly broadened, leaving it 
impossible to conclude that Stirone had not been convicted on 
this impermissibly added charge. 

Stirone was charged with unlawful interference with inter¬ 
state commerce by interfering with the importation of sand and 
various materials from other states by a manufacturer of concrete. 
The concrete was used to build a steel manufacturing plant within 
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the state. The Government was allowed to offer evidence of an 
effect on interstate commerce not only in sand brought into the 
state, but also on interference with shipments out of the state 
from the steel plant. The judge then charged that as far as the 
interstate commerce aspects of the case were concerned, Stirone's 
guilt could rest on a finding that either (1) sand used to make 
concrete had been shipped in from another state, or (2) that the 
concrete was used for constructing a steel mill which would manu¬ 
facture steel to be shipped in interstate commerce to other 

states. 


The Supreme Court reversed the conviction, elucidating its 
reasoning as follows : 

The grand jury which found this indictment 
was satisfied to charge that Stirone s con¬ 
duct interfered with interstate importation 
of sand. But neither this nor any other 
court can know that the grand jury would have 
been willing to charge that Stirone s conduct 
would interfere with interstate exportation 
of steel from a mill later to be built with 
Rider's concrete. And it can not be said with 
certainty that with a new basi s tor convic¬ 
tion added. Stirone w as convicted solely on 
t-he charg e made in the indictmen t the grand 
Ulrv returned. Although the trial court d£d 
nr.- nprmir a formal amendment of the indic_t_- 
i-he effect of wh at il did was the_same. 

And /• he nrIdi t~ i o ~n charging int erference with 


steel exports here is neither trivial, ose - 
less nor innocuous.[Citations omitted]^ 
While there was a'variance in the sense of a 
variati on between pleading an d proofs—that_ 
variatio n here destro ye d the def endant s sub- 
Qt-ani-inl right to be~ tried only on charges 
presente d in an indictment re turned by^a 
grand iu rv. Deprivation of such a basic right 
is far to o serious to be treated a s nothing^ 
mnrp rhan a variance and then di smissed as 
harmless error" [Citation omitted] The ver^ 
pu rpose of the requirem ent that a man be 
Slcred bv grand jury is to limit his 1 eopard X 


) 




to offenses charged by a group of his fellow 
citizens acting independently of either 
prosecuting attorney or judge. Thus the 
pasic protection the grand fury was designed 
to afford is defeated _by a device or metnod 
which subjects the defendant to prosection 
for interference witTT interstate commerce 
which the grand jury did not charge . 361 
U.S. at 217-218, 80 S.Ct. at 273-574 (Empha¬ 
sis supplied) 

Speaking to the issue again in Russell v. U.S ., 369 U.S. 

749, 82 S.Ct. 1038, the Court reaffirmed its previous holdings: 

If it lies within the province of a court to 
change the charging part of an indictment to 
suit its own notions of what it ought to have 
been or what the grand jury would probably 
have made it if their attention had been 
called to suggested changes, the great im¬ 
portance which the common law attaches to an 
indictment be [sic] a grand jury, as a pre¬ 
requisite to a prisoner's trial for a crime, 
and without which the Constitution says 'no 
person shall be held to answer,' may be 
frittered away until its value is almost 
destroyed. * * * Any other doctrine would 
place the rights of the citizen, which were 
intenaed to be protected by the constitutional 
provision, at the mercy or control of the 
court or prosecuting attorney; for, if it be 
once held that changes can be made by the con ¬ 
sent or the order of the court in the body of 
the indictment as presented by the grand jury . 
and the prisoner can be called upon to answer 
to the indictment as thus changed, the re ¬ 
striction which the constitution places upon 
the power of the court, in regard to the pre ¬ 
requisite of an indictment, in reality no 
longer exists. Ex parte Bain, supra, lZT U.S . 
at TO,' IT,' 7 S.Ct. at 786 ; 369 U.S. at 770- 
771, h'Z s!ct. at 1050-1051 (Emphasis supplied) 


In a sweeping opinion analyzing the abuses often found in 
encroaching upon the grand jury's functions and the accused's 
rights, Judge J. Skelley Wright explored the significance of 
Stirone in Gaither v. U.S . , 413 F.2d 1061 (D.C. Cir. 1969): 






Because the leading amendment case of 
Fx parte Bain rested explicitly upon the 
Constitution, and because it apparently ex¬ 
cludes any notion of a non-prejudicial 
amendment to the indictment, the concept 
of harmless error has not been applied to 
amendments. However, the strictness of this 
rule, perhaps inconsistent with present no¬ 
tions of efficient administration of justice, 
has been avoided by a simple expedient. 

Rather than amend the terms of an indictment , 
a prosecutor simply proves the facts which 
the amended indictment would have charged . 
Thus instead of an amendment, there is a 
variance. And the accepted rule is that a 
variance does not call for dismissal ot the 
indictment except upon a showing of preju¬ 
dice . 

The Stirone case limited the use of this 
jevice. 413 F.2d at 10/2 (Fmphasis supplied) 


In all of its decisions, said Judge Wright, the Supreme 
Court has shown that it takes seriously, and requires to be en¬ 
forced, the Fifth Amendment's command that a defendant to a 
charge of 'infamous crime' be tried only on an indictment of a 
Grand Jury." Gaither , supra , 413 F.2d at 1067. "This policy 
is effectuated by preventing the prosecution from modifying the 
theory and evidence upon which the indictment is based. 6'. S. 
v. Silverman , 430 F.2d 106, 110 (2nd Cir. 1970), cer t, denied, 
402 U.S. 933. Nor can these crucial safeguards be waived, for 
"the error [is] to a basic and fundamental right of the appel¬ 
lant." U.S . v. Beard , 436 F.2d 1084, 1086 (5th Cir. 1971). 

Here precisely that abuse perceived in Gaither took 
place. The fraud on which the grand jury indicted is clearly 
set forth in the key charging paragraph of the indictment (A. 
8-9): 
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12. It was a further part of the scheme 
that the defendants, and their agents, would 
and did make the following false and fraudu¬ 
lent pretense, representations and promise 
that purchasers of lots in the Hickory Run 
Forest development would be able to dispose 
of human and household sewage and waste by 
constructing on-site septic tank systems 
which would be approved by the Township of 
Penn Forest. 


In response to defendants' request for further clarifica¬ 
tion of the charge, the Government's scanty bill of particulars 
(R. 4) repeats the same allegations. Yet by the time of 
trial, obviously realizing it could not prove the crime al- 

g 

leged, the Government subtly but effectively shifted its strat¬ 
egy. Beginning in its opening statement (Tr. 1-13, 1-14-15) and 
continuing throughout the case, the Government sought to estab¬ 
lish that "conventional" on-site septic tank systems were unsuit¬ 
able.^ 


See Point II, infra. The unequivocal testimony of each of the 
Government's witnesses was that on-site systems were suitable 
and could be accommodated to each and every lot in the entire 
subdivision. 

9 ii 

Although conventional" systems are referred to in the "intro¬ 
duction" to the indictment (114-5, A. 6), the "introduction" is 
not part of the crime charged. Analysis of the indictment as 
a whole makes this clear. It is carefully drawn to exclude 
these paragraphs from the sole allegations of the fraud in 
1112. The fraud charges are incorporated by reference in each 
of the counts, but the reference in each instance is to 1112, 
and to 1112 alone. Moreover, the introductory paragraphs them¬ 
selves are inherently confusing and interminably inconsistent. 
Paragraph 4 refers to "conventional" systems which are unsuit¬ 
able because of seasonal high water tables, slow permeability 
and shallowness and stoniness of soil conditions. Yet 115 re¬ 
fers to the term only in connection with seasonal high water 
tables where subsurface systems purportedly will not work. 

It is thus not even clear what the 'introduction" means when 
speaking of "conventional. " 
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cecjuested by the Government, the Court charged this 
added theory, and this theory alone, as the fraud alleged. 

Setting the tone of the charge, the Court's first reference to 
the issue fully embraces the Government's theory and a thorough 
reading of the entire charge reveals it repeated throughout: 

In general, it is charged that that mail 
fraud scheme consisted of two parts. In 
the first part of the scheme, it is con¬ 
tended that the defendants knowingly made 
false representations, that the building 
lots which Pocono was selling were suitable 
for conventional septic tank systems to 
£r 0 cit sewage and household wastes when in 
fact some of the land was not suitable for 
septic tanks with conventional systems for 
the disposal of the effluents, and would not 
be entitled to receive locally issued permits 
from the town of Penn Forest. (A. 48) 

i 

Reference to the property report (A. 156)^ crystallizes 

what occurred. Not once does the word "conventional appear 
anywhere in the entire document. It states, correctly, only that 
septic tank systems are suitable and acceptable under applicable 
health regulations. No representations were made concerning con¬ 
ventional or non-conventional systems. That concent was set up 
by the Government as a straw man, which it then tried to knock 
down. The Government postulated a representation that was never 
made, and then sought, unsuccessfully,* to prove it false. Nor is 
there any evidence that the words used have any special connota¬ 
tion or that they are a term of art with a particular meaning. 


^The property report is identical for all sections, 
for simplicity, only one has been reproduced in the 


Accordingly, 
Appendix. 


L1 See Point II, infra . 
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Indeed, it is perfectly clear that criminal liability cannot 
be fastened upon anything other than the ordinary, everyday 
meaning of the words used. 


It is plain that just the opposite occurred here. Intro¬ 
ducing the theory of conventionality, and so charging the jury, 
impermissibly broadened the allegations of the indictment, de¬ 
priving defendants of their rights guaranteed under the Fifth 
Amendment to be tried on the charges presented by the grand jury, 
and only those charges. 

While the Government in summation avoided direct reference 
to its bogus theory of the fraud, the judge did not. He fully 
charged the theory of conventionality, and no other. Under these 
circumstances, the verdict carnot be allowed to stand. In con¬ 
trast to Stirone , where there was but a possibility that the jury 
could have convicted on the theory added by the Government, here 
it is nothing less than certain that it did so, for this was the 
only theory before it. 

In yet another, equally serious violation of defendants' 
rights, the Government was again allowed to amend the indictment 
in introducing proof of use of the means of interstate commerce 
other than the mails on the land fraud counts. Mailing, however, 
was the only use alleged in the indictment. 

Although the Land Sales Act is jurisdictionally broader 
than the mail fraud statute, allowing the Government to show use 
of any of the means of interstate commerce, the land fraud counts 
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are specifically limited to alleging use of the mails only. 

The same mailing of each purchaser's deed and/or check, on the 

same date, is the sole use of interstate commerce alleged. Each 

of those counts is identical in form, save for the name of the 

13 

purchaser and date of mailing. See, e.g ., A. 11-12: 


On or about the 18th day of July, 1972, 
and continuing up until the date of this 
indictment, the defendants, both of whom 
were then and at all pertinent times men¬ 
tioned herein developers as defined in 15 
U.S.C. § 1701(4) did, within the Southern 
District of New York, directly and indi¬ 
rectly make use of means and instruments 
of transportation and communication in 
interstate commerce and of the mails, to wit: 
a Deed was mailed from the State of Pennsyl ¬ 
vania to the State of New York, to sell, 
offer and cause to be sold a Lot described 
as Lot 25, Sections 1-4, Hickory Run 
Forest. . . . (Emphasis supplied) 


In a pre-trial motion (R. 5-7) defendants sought to have 
the Government elect between the mail end land fraud counts be- 


9 


cause they were multiplicitous and confusing. Although the judge 
denied the motion on the opening day of trial (Tr. 11-12), from 


ihe fraud counts which went to the jury only involved mailing 
of a deed. 


13 


Although the "introduction" to the indictment tracks the 
language of § 1703(a)(1) of the Land Sales Act, this is again 
plainly not part of any count nor any of the charing portions 
of the indictment. The language of each count, alleging as 
it does direct and indirect use of the "means and instruments 
of transportation and communication in interstate commerce and 
of the mails," points to only one set of facts or use of com¬ 
merce in each case: "to wit: a Deed was mailed ..." To 
conclude from this that anything other than mailing is charged 
is impossible. 
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the outset he urged the Government to make the election specific¬ 
ally to avoid confusing the jury.^ 

Refusing to concede the judge's concern, the Government 
then elicited evidence of other uses of interstate commerce from 
the purchasers. At the close of the Government's case, the judge 
again urged in the strongest terms that prosecutional discretion 
be exercised and an election made, which was again ignored (Tr. 
1111-111la). 

The judge then charged that if the jury convicted on the 
mail fraud counts, it must consider other uses of interstate com- 


At the opening of the trial the judge expressed concern lest 
the jury be confused and misled by a myriad of complexity and 
detail on the fraud issue which was irrelevant to the core of 
the case (Tr. 12). Despite the Government's assurances that the 
major thrust of its case would be "the unsuitability of the land 
for on-lot or septic tank sewage disposal" (Tr. 13), it then 
proceeded to focus its case precisely on the irrelevant and un¬ 
charged conventionality theory. Over half of the recorded evi¬ 
dence is devoted to that issue, and the jury heard five days of 
testimony devoted in large measure solely to whether or not 
conventional systems would work in Hickory Run Forest. 

When the judge additionally urged that the Government drop those 
counts in which it would not be able to produce the purchasers, 
the prosecutor readily replied that every purchaser had been 
"extremely cooperative" and there would be no problem in having 
all testify (Tr. 12). Part way through the trial a similar rep¬ 
resentation was again made (Tr. 207). Ultimately, however, only 
six purchasers testified (there was a stipulation as to a 
seventh). Only at the end of the case, when the harm had al¬ 
ready occurred and the confusion was firmly fixed in the jury's 
mind, did the Government finally dismiss the remaining 18 counts 
which bloated the indictment (Tr. 1091-1092, 1095). 
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merce on the land fraud counts (A.77). The redacted indict¬ 
ment (A. 187) given to the jury only added to the confusion.^ 

It contained, verbatim , all of the charging language that the 
mails were che sole means of interstate commerce employed in 
furtherance of the alleged j and fraud. It is inconceivable that 
this failed to leave the jary hopelessly confused, precisely as 
the Government intended. 

Thus, once again the Government was impermissibly allowed 
to broaden the indictment, and the jury directed that it could 
only convict on the land fraud counts on a theory never charged 
in the indictment. Since the verdict was guilty on all fraud 
counts, it is clear *~hat the Government once again succeeded in 
unconstitutionally infringing defendants' rights. 

The error in this case is precisely that which the court 
condemned in Stirone . Through the Government's studied shift on 
theories, defendants were denied the i .ndamental righc to be 
tried only upon an indictment of a grand jury, and were instead 


This version of the indictment supplied to the jury was simply 
the original version with some of the stricken counts blocked 
out and others merely crossed out with light pen marks. In 
some instances what had been crossed out was still visible 
under the markings. The judge had also made comments in^the 
margin, which were similarly crossed out, imperfectly. The 
numbers of all of the original counts were left intact, as were 
all of the original page numbers although at one point two 
pages were excluded (pp. 11-12) and at another point, four 
(pp. 18-21). Since the indictment was not retyped nor the 
counts renumbered, it was readily apparent to the jury that 42 
separate crimes were charged, although the Government was forced 
to dismiss 21 of the counts when it either failed to produce 
purchasers, or conceded there was no evidence to support the 
charge. 
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tried on the indictment of the prosecutors. This Circuit has 
viewed the Bain rule as applicable where "the judge's charge 
[has] lowed or required proof of elements not charged in the 
indictm^nc," U.S . v. Silverman , supra , 430 F.2d 106, 112 (2nd 
Cir. 1970), and has most recently interpreted the Supreme Court 
in Stirone as chiefly "express[ing] concern only with the addi¬ 
tion of charging language, rather than its deletion." U.S . v. 
Cirami, 510 F.2d 69, 72-73 (2nd Cir. 1975). There can be no 
doubt that what occurred here was the addition of not one, but 
two, charging theories. Convictions on the prosecutors' or 
judge's view of the case cannot stand where they depart from 
the crime charged by the grand jury. 
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POINT II 

THE FRAUD COUNTS MUST BE DISMISSED 
AS TO GOLDBERG BECAUSE THE EVIDENCE 
FAILS TO SHOW HE MADE ANY FALSE 
REPRESENTATIONS _ 

The one point that is clearly visible through the fog of 
testimony obscuring the fraud issue is the absolute lack of evi¬ 
dence that any representation made by Goldberg was false. Al¬ 
though initially insisting that a conviction might rest on rep¬ 
resentations in the statement of record as well as the property 
report , the Government conceded at the very last moment 
that Goldberg could only be convicted on the basis of any repre¬ 
sentations in the latter which it could prove false (A. 116). A 
thorough review of the record reveals that it did not do so. 

Section 10(b) of the property report (A. 156), entitled 
Sewage Disposal," states simply that septic tanks will be 
satisfactory for sewage disposal, with slight modification in 
the disposal field used in same circumstances: 


Sewage disposal is provided by septic tanks 
to be constructed by the buyer. . . . De¬ 
veloper has been advised by its consulting 
engineer that such method of sewage disposal 
is acceptable for the subdivision under cur¬ 
rent state and local health regulations. 

Developer has also been advised that in some 
instances additional corrective work in the 
form of construction of a sand filter bed 
may be necessary to permit installation of 
a septic tank. 

It then goes on to discuss the question of necessary permits: 

Prior to installation of septic tanks or 
other on-lot sewage disposal systems, a 
permit must be obtained from local authori- 
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ties. Buyer should determine the availa¬ 
bility of such a permit for his lot from 
such authorities. 

The developer has obtained a letter from 
the Penn Forest Township Supervisors that 
the use of septic tanks and other on-lot 
sewage disposal facilities will be approved 
for use in Hickory Run Forest subdivision 
upon issuance of a permit. 

The indictment alleges in the most cursory terms 
that these statements were false because purchasers would [not] 
be able to dispose of human and household sewage and waste by 
constructing on-site septic tank systems which would be approved 
by the Township of Penn Forest" (A. 8-9). 

Far from merely showing insufficient evidence that any 
false representations were made, the evidence affirmatively re¬ 
veals that sewage disposal systems as described were suitable for 
each and every lot at Hickory Run Forest. Moreover, while it is 
highly doubtful that it can be said that any unconditional repre¬ 
sentations were made that permits would be issued, the evidence 

reveals that the town could issue permits for all lots, and fails 

16 

to reveal any instance in which a permit was refused. 


1 C. 

It is also questionable whether there was even sufficient 
evidence of the materiality of the representations to go to 
the jury. However, when counsel made a post charge request 
that the court additionally charge that materiality was in 
issue (A. 110), the court responded by asking: Who would 

put anything in there if it wasn't material. How can you 
possibly say It is not material?” (A. 111-112) Counsel 
ultimately relented, and withdrew his request (A. it/;. 





A. Construction of On-Site Septic Tank 

Systems Wss Feasible And An Acceptable 
Method of Sewage Disposal For All Lots 

There is no dispute that an on-lot sewage disposal system 
is any type of system built on a lot for treating and disposing 
of household waste on that lot (Tr. 413). There is equally no 
dispute that a "septic tank system" consists of two basic compo¬ 
nents. There is the septic tank itself into which the raw sewage 
is deposited and a disposal field which disperses the remaining 
liquid after the solids settle to the bottom of the tank (Tr. 
515-516; 553-554). When reference is made to a "septic tank 
system," the common understanding is a disposal system using a 
septic tank as the first component and one of several differing 
disposal fields as the second (Tr. 554). Various disposal fialds 
which can be used include a tile field, seepage bed, serial dis¬ 
tribution and a sand filter (Tr. 516). A sand filter can either 
be subsurface or above ground. In the latter case, it is re¬ 
ferred to as a "turkey mound" (Tr. 516-517), which is used to 
elevate the disposal system where there is a high water table. 
Separation from the water level necessary to prevent contamina¬ 
tion is thereby maintained (Tr. 767-768). 

Each and every one of the Government's witnesses testified 
that using a standard septic tank, a "septic tank system" could 
be installed to dispose of sewage in conformity with applicable 
health regulations by adjusting or changing the type of disposal 
field accompanying it. Michel, Pocono s engineer, repeatedly re 
affirmed that on-site systems would work on each lot (Tr. 413, 
416, 520, 556-557). Depending on the site conditions, by using 
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a tile field, seepage bed, serial distribution, or by increasing 
the size of the disposal field or using multiple or alternate 
fields, an acceptable septic tank system could be installed (Tr. 
558). 


Dr. Loughry, Chief of the Soils Science Unit of DER, for 
21 years the Pennsylvania state soil scientist for the U.S. De¬ 
partment or Agriculture who supervised the making of soil surveys 
for the entire state, and who later reviewed soil studies in 
Carbon County and prepared interpretations of them for the DER 
and the public (Tr. 677-680), testified to the same effect in 
great detail. Loughry explained that dealing only with a septic 
tank, special soil conditions can be accounted for and taken care 
of, consonant with the applicable laws, rules and regulations, by 
modifying, adjusting or re-designing the disposal end of the sys¬ 
tem (Tr. 761). A disposal field can be designed to compensate 
for the shallowness of the soil (Tr. 763), slow permeability 
(Tr. 765), sloping soil conditions (Tr. 765) and fast percolation 
of the effluent through the soil (Tr. 766-767). 

Limitations which exist on varying lots because of soil 
conditions can in fact be accommodated in all circumstances by 
adjusting the disposal field, as long as basic separation from 
the seasonal high water table is maintained (Tr. 761). This prob¬ 
lem, too, can be dealt with by using a standard septic tank and 
installing an aboveground sand filter (turkey mound) (Tr. 767- 
768). 

Faced with the prospect of this testimony from its own 
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witnesses, there is little reason to speculate as to the Govern¬ 
ment's purpose in shifting to the theory that conventional 
septic tank systems were unfeasible. Obviously, it would be 
unable to prove the fraud alleged in the indictment. So, overly 
anxious to win a "very important case" which it felt of great 
importance to the public" (Tr. 1-16, 1213), and reluctant to 
delay its prosecution by having to go back to the grand jury and 
seek a new indictment, the case was presented on the only theory 
available. But, careful scrutiny of the Government's new theory 
reveals that there, too, it failed to prove any misrepresenta¬ 
tions were made by Goldberg. Turn and shift as it might, as the 
evidence unfolded each new tack proved unsuccessful despite the 
Government's persistent efforts to evolve during the trial it¬ 
self a theory -- any theory -- on which it could send the fraud 

counts to the jury. 

Barrelling ahead in its determined efforts to secure a 
conviction, on whatever grounds, the Government displayed a 
series of witnesses who testified that while septic tank sys¬ 
tems" would work on all lots, "conventional" systems would not. 
This was not without its problems, for each witness had his own 
definition of conventional. Michel had several different ones 
and the judge too had his own idea of what the term meant. Ul¬ 
timately, after considerable wrangling, it was agreed that con¬ 
ventional" meant those systems which the township could issue a 
permit for, as opposed to requiring approval of the DLR. 

Not without some considerable confusion, the issue was 
thus focused on whether or not local authorities could issue 
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permits for the necessary systems. With the Government shift to 
the theory that Goldberg misrepresented that purchasers would be 
able to dispose of sewage using "conventional" systems, as de¬ 
fined, it could prevail only upon a showing that septic tank 
systems which the town could not approve were needed. Even 
assuming, arguendo , that introduction of this theory did not 
directly infringe upon Goldberg's Fifth Amendment rights, the 
Government again failed to prove the representations of the prop¬ 
erty report false. 

B. The Township Could Issue The 
Required Permits _ 

The Pennsylvania Sewage Facilities Act sets forth a com¬ 
prehensive scheme for planning and regulation of community and 
individual sewage systems. The latter is defined as "a single 
system of piping, tanks or other facilities serving one or two 
lots." (§ 2fl]) Overall administrative power is vested in the 
DER (previously known as the Department of Health), including the 
power to adopt rules, regulations, standards and procedures neces¬ 
sary to carry out the provisions of the Act (§ 3). 

Before an individual sewage system is installed or any 
building constructed which would require such a system, a permit 
must first be obtained (§ 7 [a]). Unless the DER has invoked its 
powers under § 8, all applications for permits shall be made "to 
the municipality" (§ 7[b]), which "shall administer the provision 
of Section 7 of this act [Permits and Inspection] and the stan¬ 
dards adopted by the department pursuant thereto . . ." (§ 8 [a ]). 


\ 
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The only exception is where the DER has determined that a 
municipality has failed to properly carry out the provisions of 
the Act, in which case it may take over administration of the 
Act itself, "provided that no municipality . . . shall volun¬ 
tarily surrender administration of the provisions of the act" 

(§ 8 [a]). The Regulations spell out the procedure for a DER 
take-over, requiring written notice to the municipality and pro¬ 
viding for a hearing to review the DER's action (Regulations, 

Ch. 71, § 71.31). 

At all relevant times, full authority to issue permits was 
vested in the township. The question is thus whether by proper 
administration of § 7 and the regulations adopted by the DER, the 
township could properly issue permits for "septic tank systems" 
at Hickory Run Forest. 

As events unfolded at trial, it became clear from the Gov¬ 
ernment's own witnesses that the township had unrestricted auth¬ 
ority to issue permits for "septic tank systems" with "additional 
corrective work in the form of construction of a sand filter bed 
where necessary," all that the property report ever represented. 
The Government first tried to show that septic tanks using sub¬ 
surface sand filters were "non conventional," i.e ., that they 
required DER approval. It was readily brought out, however, that 
while the DER held to the view that subsurface filters required 
its approval, it had never promulgated any regulations to that 
effect and its position was solely an informal one, without any 
legal force or effect. 
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To determine if the township had authority to issue a 
permit for a given system, the local enforcement officer had to 
depend on the published regulations, manuals and guidelines and 
instructions given by the DER (Tr. 787). While maintaining the 
position that subsurface sand filters required DER approval. Dr. 
Loughry conceded that this was his professional opinion, included 
in instruction given local officials but never spelled out in the 
Sewage Facilities Act itself or in any of the regulations promul¬ 
gated by the Department (Tr. 904-906). He reemphasized that his 
opinion was based not on the regulations, but on informal in¬ 
structions "presumably" given to local officials by the DER 
staff (Tr. 906-907). He was unable to state whether any meetings 
were even held to acquaint professional engineers and others 
actually engaged in constructing sewage facilities with his po¬ 
sition (Tr. 907-908). 

Pinning down the applicable regulations, Dr. Loughry 
pointedly admitted that there was "nothing published with the 
imprint of regulation" dealing with subsurface sand filters be¬ 
yond Ch. 71 and 73 of the Regulations (Tr. 913). Section 73.76, 
"Subsurface Sand Filters," says nothing about DER approval, while 
other sections of Ch. 73 dealing with disposal fields where the 
DER meant to reserve the right of approval clearly state so.^ 

^See, e_j 2 L . , § 73.74, "Seepage P ts." This should not be con¬ 
fused with "Seepage Beds," § 73.75, which were within the 
systems contemplated at Hickory Run Forest, and which have 
no approval requirements attached to them. 
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In fact:, all that Dr. Loughry was able to point to as 
stating his posicion was a document entitled "Pennsylvania Sew¬ 
age Facilities Act Manual" (A. 184). A compilation of the Sew¬ 
age Facilities Act, the regulations, and editorial comment by 
the DER on the various provisions (Tr. 929), this is the same 
document which Michel relied on in concluding that the DER 
should approve subsurface filters (Tr. 563-564; 569-570). As 
the judge observed, however: 

[Tjhere is nothing about this to indicate 
to me that [the Manual] or that statement 
[concerning subsurface sand filters] has 
the force of law or that it is based on 
any statute or regulation or usage of any 
kind having the force of law, and I must 
say that is very puzzling. (Tr. 938) 

Responding to the court's inquiry whether there was any 
legislation, published rule or anything similar which was the 
basis for the Manual's conclusion. Dr. Loughry replied simply 
that it was "the Department's interpretation" (Tr. 939-940). 

He had no idea of where the Department got the power to make 
such a direction beyond the general power to protect "Health 
and Welfare" (Tr. 940), nor could he point to any authority in 
the Regulations beyond Ch. 73 which is silent on the subject 
(Tr. 944). 

At this juncture, the court tentatively ruled the Manual 
inadmissible to show that state approval was required, unless 
it could be shown that the standards set forth had been duly 
adopted as regulations by proper publication in the local equiva 
lent of the Federal Register (Tr. 943-945). As the court said: 
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I don i see how you can avoid making a 
showing that there was an adoption and 
known to the world in the equivalent of 
the Federal Register that this is an 
administrative ruling, and that hence 
it has the force of law. 

* * * 

[T]here are elements of due process and 
you can't impose a statewide regulation 
without either publishing it in the 
Register or doing something with it to 
make it like that. (Tr. 944-945) 


Dr. Loughry, the expert whose job it was to supervise the 
regulations and procedures, conceded this could not be shown. 
After considerable discussion between counsel and the court (Tr. 
1096), the Government too conceded it was unable to furnish any 
basis upon which the Manual could be elevated to the status of 
a regulation or other legally binding declaration. The court was 
then prepared to dismiss the fraud allegations relating to issu¬ 
ance of permits as legally insufficient: 


I could not find or I would be required 
to find no reasonable juror could con¬ 
sider that portion of paragraph 10-B of 
Exhibit 9-A which is the property report 
having to do with availability of local 
permits was false, and only counts which 
rested on that premise would have to be 
discussed. (Tr. 1098) 


Having thus failed to prove either of the representations 
in the property report false, the Government turned to yet 
another theory in a last minute attempt to save the fraud charges. 
Having failed to show subsurface sand filters required DER ap¬ 
proval, it hit instead upon the far-fetched idea that above- 
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ground sand filters (turkey mounds) required the DER's con¬ 
sent. 18 However, while the regulations do speak of subsurface 
sand filters (making no mention of DER approval), they are ab¬ 
solutely silent on the question of turkey mounds. Dr. Loughry, 
of course, maintained his previously unpersuasive position and 
flatly stated that turkey mounds also required DER approval, on 
the same authority which proved transparent in the case of sub¬ 
surface filters (Tr. 930). 


Undaunted by this obstacle, the Government took two com¬ 
pletely separate section^ of the regulations, directed toward 
separate problems, and pieced them together in a clearly errone¬ 
ous attempt to stretch for the conclusion it wanted. So tortured 
is the interpretation that it rests upon only one sentence of the 
second regulation, wrenched out of context and totally misleading 
as used. 


Chapter 73 of the regulations deals with "Standards for 
Sewage Disposal Facilities." Subchapter B, "Individual Sewage 
Disposal Facilities," proceeds logically from the general to the 
specific. "Overall requirements" are first set out, followed by 
specific requirements for "Building Sewers," "Septic Tanks," 
"Aerobic Sewage Treatment Systems," "Distribution Boxes," "Ab- 


18 

Indeed, even had it been able to show the former, no liiud 
would have been shown (Tr. 1119). The evidence war, that 
each of the six lots involved in the remaining fraud counts 
which went to the jury required not subsurface filters, but 
instead turkey mounds (Tr. 1104-1105). 
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sorption Area Requirements" and finally "Subsurface Leaching 
Systems." 


The Government extracted from the Overall Requirements, 

§ 73.11(e), a provision dealing with high water table problems: 


The maximum elevation of the ground-water 
table shall be at least four feet below 
the bottom of the excavation for the 
leeching area. 


Then, turning to an unrelated section dealing with Absorption 
Area requirements, it found some useful language in § 73.61(a): 


When the percolation rate is over 60 min¬ 
utes per inch, a subsurface disposal system 
as described in this chapter shall not be 
used. Proposed alternate methods shall not 
be used unless approved by the Department . 
(Emphasis supplied) 


Finding this " further or separate argument" urged by 
the Government as a "close question" and again as "a very close 
question," the trial judge held that: 


. . . the Government has satisfied its 
burden of showing that proposed alternate 
methods which have been referred to as a 
turkey mound, where the sand filter bed is 
not subsurface, do require depth [sic]* 
approval as contrasted with approval by 
the township sanatarian; and therefore, 
those lots with respect to which the proof 
shows that the water table was within that 
four foot distance from the soil, would 
survive a motion to dismiss based on that 
aspect of it. (Tr. 1099) 


This is obviously a typographical error and should read "de¬ 
partment . " 
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Far from accepting the rationality of the position, for 
rationality it has not, the judge appeared caught up in Loughrv's 
adamant insistence in his position and yielded to what he thought 
perhaps should be the law: 

I think that the practical resolution 
of these regulations stated by Dr. Loughry 
are not so unreasonable that the Court must 
rule as a matter of law that the local 
sanitarian can issue a permit for a turkey 
mound. (Tr. 1099) 

further confirmation of the judge's understandable, but 
erroneous, acceptance of the Government's argument is found in 
later remarks indicating a feeling that there must be some basis 
for Dr. Loughry's conclusion, and a willingness to accept what 
was offered : 


You see, it was incredible to me that 
they would publish this manual containing 
such a flat direction as that contained 
in it without having some kind of support 
for it; but he did say that that was their 
rule, and the Government has come up with 
the regulation. (Tr. 1120) 


That Loughry said it is the rule is beyond dispute. That 
the Government found any basis for Loughry 1 s conclusion is beyond 
belief. As Loughry himself explained, different soil condi¬ 
tions provide different impediments to constructing safe on-site 
systems. A high water table is one problem. Fast percolation 
is another. Section 73.11(e) is directed to the former, ^nd 
§ 73.61(a) to the latter. The judge accepted the proffe-ed 
theory only because of the high water table problem, quite point¬ 
edly stating that the proofs failed except as to those six lots 
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where the alleged fraud involved failure to advise purchasers 
that a turkey mound might be required (Tr. 1107). 




There was no testimony that fast percolation was a prob¬ 
lem on any lots with a high water table. To the contrary, Dr. 
Loughry said quite clearly that those six lots required state 
approval only because of the water table (Tr. 698-705). Fast 
percolation has nothing to do with high water tables in general, 
and had absolutely nothing to do with the water tables on any of 
the lots in question. To then find that § 73.61(a), dealing with 
fast percolation, supported the DER's position, is absurd. 

Far from merely accepting the Government's theory and 
presenting it to the jury with this obviously unreconcilable 
contradiction apparent on its face, over counsel's objection 
(Tr. 1118-1122), the judge omitted the first sentence of 
§ 73.61(a) and read the two provisions together as if they fol¬ 
lowed one another logically: 

The maximum elevation of the ground water 
table shall be at least four feet below the 
bottom of the excavation of the leaching 
area. Rock formations and impervious strata 
shall be at a depth greater than four feet 
below the bottom of the excavation. Proposed 
alternate methods other than a subsurface dis¬ 
posal system shall not be used unless approved 
by the Department of Environmental Resources. 

(A. 58-59) 

Further obscuring the derivation of the two provisions, 
and firmly setting in the jury's mind the idea that DER approval 
was required, the charge on this key point was directly mislead- 
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ing. The judge referred to § 73.11 as entitled "General, Over¬ 
all Requirements" and followed by referring to § 73.61 as en¬ 
titled "General," without indicating that the latter is in the 
section dealing with "Absorption Area Requirements" (A. 58-59). 

He then charged, as a matter of law, that turkey mounds required 
DER approval (A. 59). 

Thus, adding to its double shift in theories during trial, 
the Government contrived a completely untenable construction of 
plain, unambiguous regulations which, as written, had nothing to 
do with either theory. Successfully convincing the judge to 
accept this retroactive interpretation, the Government finally 
achieved its objective — a conviction at all costs without re¬ 
gard to any of the constitutional guaranties of a fair trial. 

The conclusion that the fraud convictions must be dismissed is 
inescapable. 


POINT ill 


THE FRAUD COUNTS MUST BE DISMISSED 
AS TO GOLDBERG BECAUSE THE REGULA¬ 
TIONS AS CONSTRUED WERE UNCONSTITU¬ 
TIONAL FOR FAILURE TO GIVE FAIR 
WARNING OF THE CRT ML CHARGED_ 


Due process imposes certain well-established limitations 
beyond which a legislature may not go in enacting a t rii u' Jl 
statute. Under the "Void for Vagueness" doctrine, it has been 
repeatedly held that where a statute fails to give fait warning 
of the offense for which a defendant is convicted, the conviction 
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cannot be upheld. See Amsterdam, Note, 109 U.Pa.L.Rev.67. As 
the court explained in Goguen v. Smith , 471 F.2d 88, 94 (1st 
Cir. 1972), aff'd U.S. , 94 S.Ct. 1242 (1974): 


First, and perhaps the essence of che 
due process clause of the Fourteenth 
Amendment, is the rule that all persons 
"are entitled to be informed as to what 
the state commands or forbids." 
Papachristou , supra , 405 U.S. at 162, 

92 S.Ct. at 843. This fundamental re¬ 
quirement is such that a "conviction 
under a criminal enactment which does not 
give adequate notice that the conduct 
charged is prohibited is violative of due 
process." Wright v. Georgia, 373 U.S. 
284, 293, 83. 


This principle is no lesc applicable where, as here, the 
conviction is based on regulations equally unsusceptible on their 
face to the interpretation later given them. It would be liter¬ 
ally impossible for anyone reading Chapter 73 of the DER Regula¬ 
tions to conclude, as the court did, that state approval was 
required for above-ground sand filters. "[S]uch reasoning is too 
tortured and too far removed from reality to satisfy the due 
process requirement that, at the time of an alleged offense, the 
accused shall have been on notice that his conduct was proscribed 
by the state's criminal law." United States ex rel. Clark v. 
Anderson , 502 F.2d 1080, 1082 (3rd Cir. 1974) 


In Clark , the defendant had been convicted under a Dela¬ 
ware embezzlement statute. Although the trial court held the 
statute void for vagueness, it refused to dismiss the indict¬ 
ments. Instead, the stage's revival principle was applied. 
Under that theory, a new statute was held to merely amend its 
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predecessor, which was revived or reinstated in place of the 
later enactment held unconstitutional. As the court said, "such 
speculative anticipation of a series of future judicial rulings 
is not the stuff out of which adequate notice can be fashioned." 
Clark , supra , 502 F.2d at 1083. 

The constitutional infirmity here goes beyond the usual 
situation where fair warning is absent. While it is conceivable, 
though purely speculative, that the DER intended to enact the 
regulation which the court found, it plainly did not do so. 

While it is equally conceivable, and equally speculative, that 
a court would interpret the existing regulations to prohibit the 
conduct in question, none had previously done so. Sustaining 
the conviction on the basis of such a retroactive, unforeseeable 
interpretation of the regulations, clearly violates due process. 
Bouie v. City of Columbia , 378 U.S. 347, 84 S.Ct. 169/ ('1964). 

In Bouie , defendants were charged with criminal trespass 
under a statute which made it i!legal to enter onto the lands of 
another after notice prohibiting the same. However, no notice 
was posted at the time the entry took place. Rather, after de¬ 
fendants were on the premises a "no trespassing' sign wa. put up 
and they were asked to leave. The South Carolina Supreme Court 
affirmed the convictions, construing the statute to o ,r er rot 
only the act of entry after receiving notice ne* tr t.iter, but 
also the act of remaining on the premises after receiving notice 
to leave. Because this was a retroactive interpretation c.£ the 
statute, which gave absolutely no warning that it could be held 
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to cover the additional crime of remaining after a request to 
leave, the United States Supreme Court reversed. Responding to 
the argument that the vagueness doctrine applied only to Vugue 
or over-broad language in the statute itself, the court ex¬ 
plained that the deprivation of constitutional rights was even 
greater where the statute was narrow and precise on its face: 


The thrust of the distinction, however, 
is to produce a potentially greater depriva¬ 
tion of the right to fair notice in this 
sort of case, where the claim is that a 
statute precise on its face has been unfore- 
seeably and retroactively expanded by judi¬ 
cial construction, than in the typical "void 
for vagueness" situation. When a statute on 
its face is vague or overbroad, it at least 
gives a potential defendant some notice, by 
virtue of this very characteristic, that a 
question may arise as to its coverage, and 
that it may be held to cover his contemplated 
conduct. When a statute on its face is nar ¬ 
row and precise, however, it lulls the pot"eh - 
tial defendant into a false sense of security , 
giving him no reason even to suspect that 
conduct clearly outside the scope of the 
statute as written will be retroactively 
brought within it by an act of judicial 
construetion i If tne Fourteenth Amendment 

is violatedwhen a person is required "to 
speculate as to the meaning of penal statutes," 
as in Lanzetta, or to "guess at [the statute's] 
meaning and differ as to its application," as 
in Connally, the violation is that much great¬ 
er when, because the uncertainty as to the 
statute's meaning is itself not revealed un¬ 
til the court's decision,, a person is not 
even afforded an opportunity to engage in 
such speculation before committing the act 
in question. 

There can be no doubt that a deprivation 
o f the right of fair warning can result not 
only from vague statutory language but also 
from an unforeseeable and retroactive judicial 
expansion of narrow and precise statutory 
language . 378 U.S. at 352, 84 S.Ot. at 1701- 

1702. (Emphasis supplied) 
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Both of the regulations which were strung together in 
this case are equally narrow and precise. Taken in context, 
each refers quite specifically to a different problem and the 
appropriate solution to each. Wrenching them out of context, 
and reading only the second sentence of the latter to reach the 
conclusion which the judge did, is an act of mental gymnastics. 
No one could be expected to anticipate this. Far beyond deny¬ 
ing fair warning, there was no warning whatsoever that anyone 
could have perceived, other than a prosecutor bent on saving a 
baseless case. As the court said in Bouie , supra , 378 U.5. 
at 353, 84 S.Ct. at 1702, "an unforeseeable judicial enlargement 
of a criminal statute, applied retroactively, operates precisely 
like an ex post facto law. ..." 


POINT IV 


BOTH THE FRAUD AND REGISTRATION 
COUNTS MUST BE REVERSED AS TO 
GOLDBERG BECAUSE THE COURT'S 
CHARGE WAS CONFUSING, SERIOUSLY 
MISLEADING, AND ERRONEOUS _ 

The Supreme Court has often emphasized that a criminal 
conviction should not rest on equivocal instructions to the jury 
on a basic issue, nor should it be misleading. Bolienbach v. 

U.S ., 326 U.S. 607, 66 S.Ct. 402. A conviction must be reversed 
where instructions "hopelessly muddle" the issues prose..ted to 
the jury. L'. S . v. Chr istmann , 298 F.2d 651 (2nd Cir. 1662). 
Similarly, a conviction based on confusing instructions Lo the 
jury on the basic issue cannot be sustained. See Yates v. U,S ., 
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354 U.S. 298, 327, 77 S.Ct. 1064, 1081 (1957): 

[T]he very subtlety of these distinctions 
required the most clear and explicit in¬ 
structions with reference to them, for 
they concerned an issue which went to the 
very heart of the charges against these 
petitioners. The need for precise and 
understandable instructions on this issue 
is further emphasized by the equivocal 
character of the evidence in this record 

Even where the court's conflicting instructions are unintentional, 
but "merely succeeded in confusing the jury," the conviction must 
be reversed. United States v. Pronger , 287 F.2d 498 (7th Cir. 
1961). 

At various points throughout the charge, the judge gave 
instructions which, taken together, muddled the issues and could 
net have failed to confuse even the most astute and attentive 
jury. 

Although the judge announced he would refrain from giving 
any personal opinion, the jury may well have inferred the con¬ 
trary from remarks such as the one made when he referred to the 
mail fraud statute as the law "which establishes the crime 
charged," just prior to reading that statute (A. 51). 

In charging on the element of knowledge, the judge first 
defined knowingly, then added the concept of willful and de¬ 
fined knowingly and willfully. However, in the process of re¬ 
fining the concept, knowingly was then included within the 
definition of willfully. The element of unlawful was added, 
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and the judge wound up re-defining a third phrase, knowingly, 
willfully and unlawfully (A. 61). Shortly afterwards, he 
then singled out Goldberg alone on the key issue of knowledge, 
excluding the corporate defendant, by repeated references to 
"the" defendant and use of the words 'he, his and him (A. 
65-66). 


In a particularly obscure discussion of the suitability 
of disposal systems, the only issue in the case to which the 
word "suitability" applies, the judge suddenly injected the 
issue of availability of permits, stating that it was within 
"the concept" of unsuitability (A. 67). This was given al¬ 
most as an afterthought, and not set forth for the jury s con¬ 
sideration as the separate and distinct issue that it was. 

In a similar vein, when discussing the land fraud charges, 
the judge twice referred to certain counts as identical in form 
to those previously read, wii r.out distinguishing between the mail 
fraud and land fraud counts, botn of which had in fact been pre¬ 
viously read (A. 96). 

With respect to certain fraud counts against the corpora¬ 
tion where oral misrepresentations were also alleged, the judge's 
review of the evidence built up the fraud a.? a whc le to an un¬ 
warranted degree, yet failed ^to refer to toe very veax.i 'S3 ^f i.he 
evidence on the other fraud counts against the corpcrut or. and 
against Goldberg (A. 96-99). In view of the demonstrated 
lack of evidence of either, the instructions were decidedly con¬ 
fusing. 
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The judge then lapsed into plain error in reading a part 
of the land fraud statute not charged in the indictment, in di¬ 
rect violation of the rule that "instructions given to the jury 


in a criminal case should not include, or comment be made on, 
that part of a statute defining an offense which is not charged 
in the indictment." Wood v. U.S ., 342 F.2d 708, 711-12 (8th Cir. 
1965), cert . denied , 385 U.S. 978. In United States v. Bagby , 

451 F.2d 920 (9th Cir. 1971), the court relied in part on just 
such an error in reversing, where the judge implied that the 
defendant could be convicted under a statute not charged in the 
indictment : 


[T]he court instructed the jury about a 
1956 statute which made all heroin found 
in the United States "contraband." 18 
U.S.C. § 1402. This was immediately fol¬ 
lowed by a statement that "[t]he defendants 
are charged * * * with a conspiracy to 
violate these statutes ." ( Emphasis added .) 
This is a completely inaccurate statement 
and may well have hopelessly confused the 
jury. No violation of the 1956 statute was 
charged. 451 F.2d at 928. 


In reading the land fraud statute, the judge included 
that part of § 1703(a)(2)(B) making it an offense to obtain 
money or property "by means of a material misrepresentation 
with respect to any information included in the statement of 
record or property report" (A. 52). (Emphasis supplied) 

There was never any allegation of misrepresentation with respect 
to information included in those documents. Rather, the alle¬ 
gation was of misrepresentations in the property report itself. 
This is covered under the last clause of § 1703(a)(2)(B), which 
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the judge properly charged. Later, the error was compounded 
when the judge erroneously charged that the Government relied on 
false representations in the statement of record (A. 96-97) and 
then sought to correct this error by a subsequent instruction 
that there was no evidence that buyers ever saw the statement or 
could have relied on it (A. 118). In light of the voluminous 
testimony about the statement of record and the representations 
in it, the impression left with the jury was, at the least, con¬ 
fusing. This is particularly so where nothing was done to cor¬ 
rect the prejudicial inclusion of the uncharged offense in 
§ 1703(a)(2)(B). 

In discussing the amount of land which was allegedly un¬ 
suitable for on-site systems, the judge again slipped into the 
error of misleading the jury in a most serious way. Assuming, 
arguendo , that some of the land was unsuitable, Goldberg's knowl¬ 
edge of the number of lots involved was obviously crucial. Yet 
the judge failed to give the jury my clear or concise direction 
on how to evaluate the evidence before it. The Government's posi¬ 
tion was that "the land as a whole wa r basically unsuitable"(Tr. 87). 
However, the judge's openly contradictory statements as to the 
number of unsuitable lots necessary to establish the requisite 
knowledge furthered and heightened the confusiov already en¬ 
gendered. He instructed the jury that they could fin 4 .mowledge 
"if a substantial number" of the lots, acres, or la; ■. . e un¬ 
suitable (A. 59, A. 63, A. 66-67), or that a "major ’.umber 1 ’ of 
the lots were unsuitable (A. 67). However, he also instructed 
the jury that they could infer knowledge if they found thar only 
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"some" lots were unsuitable (A. 59, 67). The confusion 
left in the jury's mind is underscored by the judge's own lack 
of precision in subsequently dealing with the very same issue, 
when he referred to "most" of the sites as unsuitable in a post¬ 
verdict decision (Memorandum Decision, April 25, 1975, pg. 3; 

R. 26). 

While knowledge is a jury question, it cannot be doubted 
that the unsuitability of one, or ten, or even twenty lots out 
of over 700 could not establish fraudulent intent. However, as 
the judge charged the jury, the possibility cannot be excluded 
that it might well have followed the erroneous and vague instruc¬ 
tion that it could convict if it found defendants knew that 
"some" of the lots were unsuitable. Cf., MeFar land v. U.S ., 174 
F.2d 538 (D.C. Cir. 1949), where the court gave two conflicting 
instructions, one of which was clearly prejudicial. As a result, 
because the jury might well have followed the erroneous in¬ 
struction, there was no alternative but to reverse. Mcharland 
was convicted of perjury. The issue was whether he had been a 
resident of the District oi Columbia continuously for ten yea^s, 
as he so testified in a divorce proceeding. Residency tor one 
year was required to obtain a divorce. The judge first charged 
that one who was domiciled in the District for the required time 
met the residency requirements. A supplemental instruction, 
however, told the jury that "the residence required does not 
necessarily mean the technical, legal domicile, but does mean 
the locality where the social life of the party is lived. . . . 

In a later portion of the charge, the judge again reverted to 
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domicile, telling the jury that the residence required by the 
statute was equivalent to domicile. This inconsistency here 
is equally serious, and equally requires reversal. 

Most significant, however, are two crucial instances in 
which the charge was misleading with regard to both the fraud 
and registration counts, weaving them together in a web of mis¬ 
understanding from which the jury could not escape. 

In the beginning of his instructions the judge explained 
that there were three separate sets of charges against the de¬ 
fendants (A. 50), which he previously referred to as the mail 
fraud charges, the "HUD charges" and the charges against the 
corporation for failing to supply a property report (A. 47-50). 
Without mentioning in any way land fraud, he proceeded to read 
all of § 1703(a)(1) and § 1703(a)(2)(b) of the Land Sales Act, 
which he described as the statutory basis for the "balance of the 
charges in the indictment" (A. 52). As already noted, one of the 
fraud provisions of § 1703(a)(2)(B) not charged in the indictment 
was also read. The judge then proceeded to define the elements 
of mail fraud. 

The next reference to three separate sets of charges, 
twenty-five pages later (A. 75-76), refers not to the charges 
originally described, but instead to three different violations 
of Land Sales Act alone: the fraud harges, the registration 
charges, and the property report charges. Where the judge thus 
referred first to three separate sets of charges, and then to 
three separate violations of the Land Sales Act alone, the jury 
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may well have joined in its mind the HUD charges as a whole 
without distinguishing between the fraud charges and the regis¬ 
tration charges. Considering the entire focus of the case and 
the charge itself on the fraud issues, it is highly likely that 
the jury in its confused state impermissibly considered the fraud 
evidence in connection with all of the charges, including the 
registration counts. 

This serious possibility is reinforced by the judge's mis¬ 
leading response to the jury's last request for further clarifi¬ 
cation, followed two hours later by its verdict of guilty on all 
counts. As Mr. Justice Frankfurter noted in Bollenbach , supra , 
326 U.S. at 612, 66 S.Ct. at 405, " [particularly in a criminal 
trial, the judge's last word is apt to be the decisive word." 

This danger is particularly heightened after "a long wrangle in 
the jury room [which] would leave the jury in a state of frayed 
nerves and fatigued attention." In response to a request for 
clarification, "[w]here a jury makes explicit its difficulties 
a trial judge should clear them away with concrete accuracy." 
Bollenbach , supra , 326 U.S. at 612-13, 66 S.Ct. at 405. After a 
seven-day trial in Bollenbach , the jury had been out seven hours 
when it returned a note asking for further instructions. The 
judge's reply, held by the court to be "simply wrong," was fol¬ 
lowed shortly thereafter by a guilty verdict. 

Here, after a ten-day trial, the jury deliberated only 
six and a half hours before returning the crucial note a king 
for clarification on the central and most obscure point in the 
registration issue: 
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When was the statement of record for Sec¬ 
tion 1 to 4 effective after the 13 defi¬ 
ciencies were cleared up? (Tr. 1353) 

The judge's reply, technically responsive, nonetheless inevi¬ 
tably added to the very core of the confusion and lacked that 
most desirable "concrete accuracy." 

The ve:v fact that the jury asked the question which it 
did indicates its confusion on the registration counts. The 
simple and concise reply would have been to explain that the 
SLatement was effective on August 17, 1972 and that any sales 
thereafter were not violations. As the judge himself earlier 
recognized, the record shouldn't be tainted by counts relating 
to sales after the effective date of the registration (Tr. 40). 
However, he went; on at some length to explain that the deficiency 
letters were evidence that both Pocono and HUD were operating 
under a misapprehension and believed the statement ineffective 
until October 3, 1973 (Tr. 1353-54). 

This explanation is in direct conflict with the theories 
under which the deficiency letters were admitted, either as 
evidence that Goldberg acknowledged that he had known the regis¬ 
tration to be ineffective prior to August 17 when discussing 
the letters with Failla (Tr. 129-130), or as circumstantial evi¬ 
dence of scienter and knowledge on the fraud issues (Tr. 82, 84). 
While arguably correct in allowing admission of the letters for 
the limited purpose of showing Goldberg's knowledge, it is 
doubtful that even this relevance outweighs the obvious preju¬ 
dice of allowing them in. Far from scrupulously seeking to 
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counter-balance that prejudice with clear instructions, the 
judge left it undiminished and, indeed, reinforced its ob¬ 
vious impact on the jury. The significance of that impact is 
revealed no more plainly than in the jury's prompt conclusion 
of its deliberations with a guilty verdict immediately there¬ 
after (Tr. 1354-55). 


POINT V 

THE REGISTRATION COUNTS MUST BE RE¬ 
VERSED AS TO GOLDBERG BECAUSE THE 
EVIDENCE IS SO PALPABLY WEAK THE 
CONVICTION CAN ONLY REST ON IMPER¬ 
MISSIBLE INFERENCES OF WRONGDOING 
DRAWN FROM THE BASELESS FRAUD CHARGES 
WHICH THE GOVERNMENT FAILED TO PROVE 


A. The registration evidence was 
so weak as to be nearly in¬ 
sufficient to go to the jury 


The sole evidence of Goldberg's knowledge that sales 
were made prior to the effective date of the statement of record 
was the testimony of Failla, who prepared and filed the state¬ 


ment of record for sections 1-4 (Tr. 273 ) 


Failla's testi¬ 


mony throughout the trial is best summarized in the words of 
the judge himself, who was outraged at his conduct: 

. . . because the way that fellow flip- 

flops in what he says, this is one of 
the more disgraceful witnesses it's been 
my privilege to enjoy in my short career 
here; but the way he goes, he is all over 
the lot, . . . (Tr. 320) 


Failla was a real estate broker licensed in New York who held 
himself out as qualified to prepare registration statements 
for HUD as well as other similar local filings required to 
sell in New York and New Jersey (Tr. 100). 
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Perhaps inadvertently caught up in the Government's zeal 
to obtain a conviction, the judge refused a specific post¬ 
charge request (A. 104) for additional instructions on the con¬ 
flicts in Failla's testimony. Yet, he did so instruct the jury 
^ith regard to the witness Michel (A. 62-63) whose testimony 

dealt solely with the fraud issues, and the jury specifically 

20 

asked for a re-reading of that testimony (Tr. 1345, 1348). 

With regard to Failla, the judge stated that he recalled no 
conflicts in his testimony that were "truly material in anyone s 
view of this case (A. 104), and again that he did not remember 
any "truly significant conflicts" (A. 105). He felt that there 
were merely "some trivial differences with Failla" (A. 105). 

When counsel pointed out that there were also conflicts 
between Failla's courtroom and grand jury testimony (A. 106), 
the judge again rejected the requested charge, declining to make 
any further instructions concerning any conflicts in Failla s 
testimony (A. 107). This in marked contrast to his own observa¬ 
tions when Failla was on the stand: 

I see some substantial inconsistencies and 
evasiveness in his grand jury testimony, 
and I see some inconsistencies between 
these telephone conversations ... I 
think the [recordings of telephone con¬ 
versations which defense counsel used to 
refresh Failla's recollection] are incon¬ 
sistent with the grand jury testimony, and 
I think with some parts of the direct tes¬ 
timony in this trial. (Tr. 323-324) 

* * * 

^rhose parts of Michel's grand jury testimony read are the 
second, seventh, eighth and ninth excerpts referred to at 
Tr. 1348. 
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The man is vacillating between one posi¬ 
tion and another in this grand jury 
testimony; . . . He is a fellow who 
likes to give an unresponsive answer, 
and he did; but he has said so, and again 
in the same testimony he's said the con¬ 
trary. (Tr. 325) 

Failla's incredible testimony, coming within inches of 
being insufficient to even go to the jury, is so weak and con¬ 
fusing that it is doubtful the jury would have convicted had the 
registration counts not been presented as an inseparable part of 
the fraud issue. 

The entire tenor of Failla's testimony was clear from the 
outset, when he first denied ever talking to Elliott Taikeff, 
trial counsel, about what he had told Goldberg (Tr. 151). Two 
pages later he admitted that such conversations had in fact taken 
place (Tr. 153). 

During a period of several weeks prior to the trial, 

Failla was interviewed by the Government six or seven times 
(Tr. 156-157). After his first or second interview, in a 
tt lephone conversation with Taikeff, Failla stated that as far 
as he was concerned Goldberg did not know the registration was 
ineffective. The only way Goldberg could have known, Failla 
said, was if he had read the mailings from HUD, addressed to 
Failla in care of Pocono. But Failla readily conceded that he 
had no personal knowledge that Goldberg had ever seen the let¬ 
ters (Tr. 307-308). In fact, he never received any indications 
whatsoever, oral or written, that Goldberg ever saw any corres¬ 
pondence from HUD (Tr. 310). In a later telephone conversation 
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with Taikeff, Failla revealingly admitted that he told the 
Government that "there is a strong indication that [Goldberg] 
never saw this material" (Tr. 311-312, 317). Throughout the 
entire trial, in fact, there was no testimony that Goldberg saw 
any of the correspondence. 

The same palpable weakness and glaring inconsistencies 
appear in Failla's grand jury testimony. He testified before 
the grand jury that Goldberg knew the registration was ineffec¬ 
tive because he received all correspondence from HUD. He must, 
therefore, have read the letters and realized what they were 
about, because he forwarded copies to Failla (Tr. 279-281). 

Yet Failla then admitted that he was merely assuming that Gold¬ 
berg opened the correspondence and saw the letters (Tr. 301), 
and he never knew for a fact that Goldberg ever saw any of the 
documents. 

During his initial conversation with Taikeff, Failla also 
said that he told the Government that he had "discussed" the 
fact that the registration was not effective with Goldberg (Tr. 
157). At trial he testified to repeated conversations with 
Goldberg concerning the effectiveness of the registration. 

Later, however, Failla admitted that he "may have mentioned it 
once or twice" (Tr. 185-186). Still later, the supposed con¬ 
versations were narrowed further when Failla conceded that he 
discussed the matter with Goldberg "maybe once" (Tr. 190). How¬ 
ever, he could not recall ever going into the consequences of a 



I will say I never did mention the con¬ 
sequences, what would happen if we didn't 
have an effective statement of record to 
Mr. Goldberg. (Tr. 186) 

What had occurred was readily apparent. Failla testified 
that throughout his interviews with the Government, the sig¬ 
nificance of testimony that he had told Goldberg the registra¬ 
tion was ineffective had been pressed home to him. This was 
a "very important aspect" of the case (Tr. 169-170). The Gov¬ 
ernment repeatedly kept going back to that one key question -- 
whether Goldberg deliberately went ahead and sold knowing he did 
not have an effective registration (Tr. 311). 

Failla had last spoken with Taikeff three weeks before 
trial, after his first or second interview with the Government 
(Tr. 154, 156). The subsequent five interviews ensued (Tr. 156- 
157). These latter meetings had apparently qu. te conveniently 
refreshed Failla's recollection about conversations with Gold¬ 
berg nearly two years in the past (Tr. 167-168). Incredibly, 
however, at trial he was unable to recall what he told Taikeff 
in conversations shortly before (Tr. 164-165). 

Following his interviews with the Government, with his 
recollection thus refreshed, Failla testified that he told 
Goldberg that until the deficiencies were corrected they did 
not have an effective statement of record (Tr. 146). Yet even 
then, in the very next breath, he contradicted himself by admit¬ 
ting that he had not told Goldberg the filing was ineffective 
(Tr. 147). 
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Failla also testified that he told Goldberg in substance 
that sections 1-4 "were not valid for sale through HUD" until 
they received a letter of effectiveness (Tr. 148). Yet he 
again contradicted himself, admitting that he never advised 
Goldberg or anyone else to stop selling because of the supposed 
ineffective registration (Tr. 202-203). Nor did he ever give 
Goldberg or Pocono a specific warning that selling should cease 
until the registration was effective because it was a violation 
of the law. The Government, on re-cross the following day, 
after further preparing Failla the preceding evening (Tr. 369- 
370), tried to provide him with an escape path. Testimony was 
elicited that Failla's duties involved preparing registrations 
and filings, but were not connected with the sales end of the 
operation (Tr. 379-383). Yet registration is obviously for one 
purpose, and one purpose £ilone -- to allow sales to proceed, 
indeed, it taxes credulity to even suggest that the two are 
mutually exclusive. The fact remains that Failla repeatedly 
testified both that he had not told Goldberg sections 1-4 
were not available for sale, and that he had told him. 

Failla's flip-flopping and evasiveness must also be 
viewed against the background of circumstances which brought him 
to the witness stand for the Government. He had been advised 
by the Government, among others, that he would be "called down" 
as partially to blame for Goldberg's predicament (Tr. 180). He 
admitted serious concern that he would be blamed and held 
responsible fcr any failure to secure an effective registration 
(Tr. 176-178), although denying that his failure to so advise 
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Goldberg would have been a professional error (Tr. 181). Con¬ 
tinuing in his usual vein, two pages later he admitted that as 
the broker with sole responsibilities for making the filings on 
sections 1-4, any failure to advise his clients of the true 
state of affairs would have been at least a "professional over¬ 
sight" (Tr. 183). 

Far from exhibiting "minor inconsistencies," as the judge 
chose to characterize this testimony in refusing the requested 
charge, Failla was indeed "one of the more disgraceful witnesses" 
ever to cross the portals of a courtroom. Judge Wyzanski, in a 
charge that must stand as the very model of clarity, explained to 
the jury the criteria which Mr. Justice Brandeis often applied in 
evaluating the credibility of a witness: 


Mr. Brandeis said that if he wanted to 
think about whether to believe a witness 
he would inquire as to, first, what were 
his opportunities for observation? Second, 
what was his capacity for recollection? 
Third, what was his capacity for narration, 
for telling the story afterwards? And, 
fourth, and in Mr. Brandeis' opinion most 
important, what was the witness' ability to 
understand the relation of his particular 
piece of testimony to the case as a whole? 


I would like to add a fifth, although it 
is a little presumptuous to add anything to 
what Mr. Brandeis said. I think it is very 
important to inquire as to motivation or 
bias, and to see whether the witness has 
really shown the capacity to overcome the 
kind of bias that unfortunately every 
human being is subject to, some more, some 
less. U.S . v. Interstate Engineering Cor ¬ 
poration ! 288 F. Supp. 40Z, 4l5 (D.N.H. 1967) 


Failla's testimony fails to meet not one, but all of 
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Justice Brandeis ' standards. Whatever opportunities Failla may 
have had for observation, he plainly failed to see virtually 
everything that was clearly before his face. His capacity for 
recollection was nil and his capacity for narration non¬ 
existent, as he amply demonstrated time and time again. He 
equally demonstrated a total inability to understand the rela¬ 
tion of any particular piece of testimony, his or anyone else's, 
to the case as a whole. As to Judge Wysanski's own, fifth cri¬ 
terion, Failla amply revealed a continuing inability to overcome 
his bias and motivation to protect his professional reputation, 
such as it was. 

B. The verdict was tained by the fraud 
evidence _ 

Equally serious, independent considerations require re¬ 
versal of the registration convictions. From the outset it was 
clear that the Government knew it had no case of fraud, but none 
theless joined those counts with the registration counts to pre¬ 
sent impermissible cumulative testimony of purported wrongdoing. 
It obviously had the intended impact on the jury. Manifest 
prejudice resulted from combination of the baseless fraud counts 
which were concededly the prime focus and "major thrust of the 
Government's case" (Tr. 13), with the registration counts. 

The dangers inherent in such multiplicitous pleadings, 
where the jury may well infer guilt of one crime from evidence 
of another, are well catalogued. As a leading commentator has 
remarked, 8 Moore's Federal Practice, 118.02 fl] (Second Ed.): 
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Tlie way in which the prosecutor chooses 
to combine offenses or defendants in a 
single indictment is perhaps second in 
importance only to his decision to prose¬ 
cute. Whether a defendant is tried en 
masse with many other participants in an 
alleged crime, or in a separate trial of 
his own, will often be decisive of the out¬ 
come. Equally decisive may be the numoer 
of offenses which are cumulated against a 
single defendant. ! ! ! 


Trial convenience in criminal procedure 
is not a goal on which all parties can 
uniformly agree. In liberal joinder the 
convenience is usually that of the prose¬ 
cution -- not simply convenience in pre¬ 
sentation of proof, but convenience in 
obtaining convictions as well. Few will 
deny that there is a positive correlation 
between the number of defendants and of - 
fenses cumulated within a single trial~ 7 
and the likelihood of conviction . (Emphasis 
supplied) 


The record amply demonstrates the Government's major 
focus on the fraud case (approximately 600 of the 1100 pages of 
testimony, plus the bulk of the 100-page charge, are devoted to 
this point) and the effective impact of the spillover on the jury 
is readily apparent. As the Supreme Court observed in P ieree v. 
U.S ., 314 U.S. 306, 310, 62 S.Ct. 237, 239 (1941): 

So closely entwined were the TVA and the 
Government (The United States) in the in¬ 
structions and the evidence on the various 
counts that any jury might well have thought 
a pretense that Pierce was an employee or 
officer of the TVA violated the statute and 
have voted for conviction for that reason. 

This, however, in our view, is incorrect, 
and constitutes prejudicial error [because 
the crime charged was impersonating an offi¬ 
cer of the Government, not an independent 
body such as the TVA]. 
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The confusion which the judge perceived at the outset 
and urged the Government to avoid readily took its toll. One 
of the jury's first requests for clarification is illuminating. 
Obviously in a quandry on the very issue of knowledge, it 
asked if facts known to Pocono could be imputed to Goldberg 
(Tr. 1339). As the judge readily perceived, the jury was 
understandably confused over the concept of implied knowledge 
as to the corporation, and was beginning to wonder whether it 
might equally apply to Goldberg (Tr. 1337). The verdict 
strongly suggests that it did indeed apply the concept equally 
to Goldberg, exactly as the Government intended it to do. 

The exhibits and testimony called for by the jury fur¬ 
ther demonstrate its concentration on the fraud issues. Each 
of its six notes asking for further clarification requested ex- 

2 

hibits and testimony dealing almost exclusively with the fraud. 
The very exhibits called for are themselves confusing and com¬ 
plicated in their references to the ambiguous and ill-defined 
term "conventional" injected by the Government in the case. 
Similarly, while one of the documents requested (Ex. 38, A. 173) 
relating to the fraud issue was received in evidence only as to 

21 

The jury asked (Tr. 1335-1336) for Government's Exhibits 32A, 
34, 38 and 60 (A. 157, 159, 173 and 175), and Defendants' Ex¬ 
hibits B, D (A. 181 and 182) and T through Z (various permits 
issued for on-lot systems); virtually all of the documents 
supplied to purchasers at the time of sale (Tr. 1348-1349); a 
purchaser's testimony concerning representations about septic 
tanks (Tr. 1347); and those portions of Michel's testimony 
relating to the fraud allegations (Tr. 1345). 


3» 


58 



x 


the corporation (Tr. 1067-1069), the judge failed to give any limit¬ 
ing or cautionary instructions when delivering it to the jury. 

Even more significantly, one of the most confusing and preju¬ 
dicial of the exhibits delivered to the jury (Ex. 34, A. 159) 
had never even been admitted into evidence. 1 Equally confusing, 
and equally prejudicial, all of the statements of record which 
the jury requested (Tr. 1335-1336) contained innumerable pages 
with either "void" markings or diagonal lines drawn across them, 
furthering the impression of misconduct or wrongdoing. The 
charge itself, of course, which also focused primarily on the 
fraud allegations, was equally confusing and misleading (see 
Point IV, supra ). 

The record was thus artfully developed to demonstrate 

Goldberg's culpability in general. It equally forced him into 

a position where he was unable to take the stand on the crucial 

registration counts. The fraud issue was complex, technical 

and involved a myriad of statutes and regulations which Goldberg 

knew nothing about. The prospect of cross-examination on vast 

areas which he himself was confused about was undoubtedly in- 

22 

strumental in counsel's decision not to have him testify. 

Direct testimony from Goldberg that Failla never told him about 
the registration problems would have sharply focused the key 

22 

Indeed, this was probably also a major reason for counsel's 
decision to rest after the Government's case was completed 
and not put on any defense whatsoever. 
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issue for the jury. Where virtually every other sentence 
spoken by Failla contradicted both his prior and subsequent 
testimony, so contriving to deny Goldberg his constitutional 
right to take the stand in his own defense is unconscionable. 

C. Assuming, ar guendo , that the regis¬ 
tration counts are not reversed, 
appellate consideration of the sen- 
tence is appropriate _ 

Considering the case as it developed as a whole, and 
dismissing the fraud counts against Goldberg as the Court must, 
the situation is ripe for appellate analysis of the registra¬ 
tion sentence. Assuming, arguendo , that the registration con¬ 
victions are not reversed as they should be, a direction to the 
trial court to reconsider the sentence imposed is appropriate. 
Indeed, it may well be more appropriate to remand for resentenc¬ 
ing before a different judge, in light of the trial court s 
feelings towards the case as described below. 

Appellate courts are not without power to look into the 
propriety of the sentence. See U.S . v. Wiley , 278 F.2d 500 
(7th Cir. 1960); Leach v. IKS., 334 F.2d 945 (D.C. Cir. 1964); 
U.S . v. Daniels , 446 F.2d 967 (6th Cir. 1971); U.S . v. Mitchell , 
392 F.2d 214, 217 (2nd Cir. 1968) (concurring opinion of Kaufman, 
C.J.), cert . denied , 386 U.S. 972; Tateo v. U.S ., 377 U.S. 446, 
475, n. 5, 84 S.Ct. 1587, 1594 (1964) (Goldberg, J., dissenting). 
Subjective considerations in the mind of the sentencing court 
are of course beyond observation. Yet the judge's remarks on 
the materials before him at sentencing plainly declare that the 
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fraud convictions and the cumulative weight of the entire case 
entered into the registration sentence. 


An appellate court's powers in such a situation were 
lucidly explained by Chief Judge Bazelon, as follows: 


lT]he appellate court must scrutinize the 
sentencing process to insure that the trial 
judge has considered the information avail¬ 
able with some regard for its reliability, 
and has evaluated the information in light 
of the factors relevant to sentencing. 

Scott v. U.S., 419 F.2d 264, 266 (D.C. Cir. 

T95S7 - 


Under these circumstances, reduction of the sentence is an 
appropriate consideration, as the Supreme Court suggested in 
Yates v. U.S ., 356 U.S. 363, 366-367, 78 S.Ct. 766, 768-769 
(1958) : 


[W]hen this Court found that only a single 
offense was committed by petitioner, and 
not eleven offenses, it chose not to reduce 
the sentence but to leave this task, with 
gentle intimations of the necessity for 
such action, to the District Court. How¬ 
ever, when in a situation like this the 
District Court appears not to have exer¬ 
cised its discretion in the light of the 
reversal of the judgment but, in effect, to 
have sought merely to justify the original 
sentence, this Court has no alternative ex¬ 
cept to exercise its supervisory power over 
the administration of justice in the lower 
federal courts by setting aside the sentence 
of the District Court. 


/ 


The judge's remarks in sentencing Goldberg on the regis¬ 
tration counts leave no doubt that the fraud counts entered 
prominently into his consideration: 
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Now, thus Co’ v would not be disturbed 
with respect to most of these co-nts having 
to do with the~turkey mound or the question 
of the property report and its wording . 

Taken alone, I would not consider that this 
defendant was a proper subject for a prison 
sentence in spite of his prior record but 
having regard to his favorable standing In 
the community" 

However, certain of these counts, particu¬ 
larly the counts of selling this unregistered 
land, do present a brazen violation of the 
legal requirements to register land for sale 
before dealing in it and these particular 
counts in the indictment cause the greatest 
problem or difficulty for the Court; on these 
particular counts I must reach the conclusion 
that vour conduct is Inexcusable and totally 
wilful and motivated by greed , by a desire to 
get a hold of these purchasers in a hurry and 
get their money and effectuate the sale to 
them without complying with the statute re¬ 
quiring the filing with the Housing and Urban 
Development . . . (A. 143-144) (Emphasis 
supplied) 


The remarks last quoted above in particular speak the 
language of fraud, when the judge refers to "greed" as motivat¬ 
ing Goldberg's desire to proceed with sales. The fraud convic¬ 
tions must be reversed. The evidence in the registration counts 
is precariously weak. Obviously, then, the sentence on the 
registration counts, which clearly took the fraud convictions 
into consideration, must be modified. 

An additional factor is the Government's allegation at 
sentencing, unproven and on which no evidence was offered, of 
later purported misconduct by Goldberg after trial in failing 
to cooperate fully in testifying before a subsequent grand jury 
(A. 136-137). 


■ 
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Again, it cannot be said that this allegation did not 
enter into the judge's mind in imposing sentence. If proven, 
or if at least substantiated by some evidence which would make 
the charges susceptible of belief, such conduct might properly 
have been considered. But there was no such evidence. To the 
contrary, the Government deliberately waited until the last 
moment to raise the issue at all, first bringing its allegations 
to the judge's attention only at the time of sentencing (A. 138- 
139). Although the judge stated that he was excluding these 
allegations in his mind, his telling reference to Goldberg as 
"a cooperator, but a late cooperator " (A. 140; emphasis supplied) 
suggests the contrary. 


The strong possibility of a due process violation thus 
remain,where the sentence may well have been based in part on 
acts or offenses Goldberg was not convicted for, nor even tried 
for. An analogous situation motivated the Fourth Circuit to 
specifically single out the sentence in remanding to the district 
court, with directions to reconsider tne sentence with a view 
toward its reduction: 


When the District Judge passed sentence, 
he was of course aware of the episode in 
which some of the defendants had become in¬ 
volved since the trial over which he presided. 
In fixing sentence he certainly was not 
obliged to ignore the later event. Subse¬ 
quent misconduct has evidentiary value in 
determining the period of confinement anti¬ 
cipated to be required to effect the purposes 
of the sentence. Yet it is true that he 
could sentence only for the offense of whicti 
the defendants had been convicted, for if he 
undertook to penalize them for the other 
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offense as well, it would run afoul of due 

g rocess, if not"double jeopardy . State of 
ouisiana ex rel. Francis v. Resweber, 329 
U.S. 459, 462, 67 S.Ct. 374, 94 L.Ed. 422 
(1947); Ex parte Lange, 85 U.S. (18 Wall.) 
163, 21 L.Ed. 872 (1873). Precisely what 
passed through the judge's mind is purely 
speculative and we have no reason to think 
that the judge undertook to impose a penalty 
for the second offense. However, we con¬ 
sider it fair and in the interest of jus¬ 
tice in this instance to remand the case 
to the District Court for further considera¬ 
tion of the sentences, and the judge may 
determine in his discretion whether the 
sentences should be reduced in the light 
of our statement of the law, or for any 
other reason for which the judge may reduce 
sentences under Rule 35, Fed.R.Crim.P. 

U.S. v. Eberhardt , 417 F.2d 1009, 1015 
(4th CirT 1969), cert . den ., 397 U.S. 909. 
(Emphasis supplied) 





CONCLUSION 


For all of the foregoing reasons the fraud counts must 
be dismissed as to Goldberg, and as to Pocono. The registra¬ 
tion counts must also be reversed as to Goldberg. The evi¬ 
dence is plainly so weak that these convictions can only rest 
on impermissible inferences of wrongdoing drawn from the base¬ 
less fraud charges which the Government failed to prove. lhe 
spillover of that evidence plainly tainted the jury's verdict. 
Assuming, arguendo , that the registration counts are not re¬ 
versed the Court should remaind with directions to reconsider 
the sentence and reduce it accordingly, preferably to a dif¬ 
ferent judge. 


Respectfully submitted, 

PRYOR, CASHMAN & SHERMAN 
Attorneys for Appellants 
410 Park Avenue 
New York, New York 10022 


Of Counsel: 

Gideon Cashman 
Joel M. Eichengrun 





















Title 18 United States Code § 1341 
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Title 15 United States Code § 1703 


(a) II shall lie unlawful for any developer or aycnt, directly or indi¬ 
rectly, to malic use of any means or in.struineuts of transporlation or 
communication in interstate commerce, or of the mails 

(1) to sell or lease any lot in any subdivision unless a state¬ 
ment of record with respect to such lot is ill effect in accord.line 
with set | mu I Vim; of this title and a printed property leport. 
meet my the ret pi i cements of section I7li7 ol this title, is I'll 
nislird to the purchaser m advanc of the siynmy of any contract 
or ayn' inent for sale or lease by the purchaser; and 

i 2 i ill silliny or leasiny, or olfcriny to sell or lease, any lot in 
a slibdu ision 

(A) to employ any device, scheme, or artilice to defraud, 
or 

' I!) to ohlam money or properly hy means of a materi.n 
inisi epi (sental ion with respect to any mini mat out im luded 
m the statement of record or the property n-poii ..i \\ 1 1h c 
sped to any other inlm mat ion pertinent to the lot or the sub 
di\ ision and upon which !lie pun haver relies, or 

i * to riiyayc in an;. 1 1 ansael ion, practice, or roui so ol 
Im.-mcss which operates or would operate as a fraud or deceit 
upon a purchaser. 

(ti) Any contract or ayrcciinnt for the purchase or leasing of a I d 
in a subdivision covered by this chapter, where the properly report 
has not In ill yixen to the pm chaser in advance or at the time of his 
siyniiiy, shall be voidable at the option of the purchaser A purchaser 
may n voke such contract, or ayreement within forly-ciylit hours, 
where lie has received the properly report less than Inity-ciyld hours 

be I oi e lii- ie i.i d 11.ml raet ", a( I .emeuI. and t lie i "lit I ai I or ay n •' 

lie'll' nil I •. pi ide, i \i epl l li.it I lie i "lit i aet oi ay n ' unlit in.i \ si i| 

ol.ili that 'in loroyiniii; lexoiatioii antinuity shall lint apply in tin 

• a • d u puiiha ■ i who 1 I i b.'is Mei i\id the properly repnrl and in- 
sp. lid |i.. |o| in i.i- poii lia-ed or lea 'd in adxantc of simmy tin 

1 "III I... I n| ay 1 1 elm III , aid I I ,n lilloXX li -ilpe . !,\ Ills siyn.d ill e that he 
I'... made ;,h in-pel Inn and has ii.nl and under.slood mu h lepoi t 

I'll 1 1 I. '.in I |s, 'I it le \ I V, . Idol, Any. I, I '.ms, hll Slat .V.il. 


[Subpart (b), not involved in this case, 
has since been amended. This version of 
§ 1703 is as it appeared at the time of the 
indictment.] 
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PENNSYLVANIA 
SEWAGE FACILITIES ACT 

(as amended) 


DEPARTMENT OE ENVIRONMENTAL RESOURCES 
BUREAU OE COMMUNITY ENVIRONMENTAL CONTROL 
DIVISION OE COMMUNITY ENVIRONMENTAL SERVICES 
SEWAGE FACILITIES SECTION 


MARCH 1970 


P 


W liCE 5 3 4 P 
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No. 537 


AN ACT 


Providing lor the planning and regulation of community and individual and community sewage 
disposal systems: requiring municipalities to submit plans for systems in their jurisdiction; 
authorizing grants to municipalities; requiring permits for persons installing such systems; 
authorizing the Department of Health to adopt rules, regulations, standards and procedures; 
creating an advisory committee, providing remedies and prescribing penalties. 

lhc (icneral Assembly of the Commonwealth of Pennsylvania hereby enacts as follows: 

Section I Short Title - Plus act shall be known and may be cited as the "Pennsylvania 
Sewage Facilities Act." 

Section 2. Definitions - As used in this act: 

( I ) liuliviJual sewage wstem means a single system of piping, tanks or other facilities 
serving one or two lots and collecting and disposing of sewage in whole or in part into the 
soil ol the property or into any waters of this Commonwealth. 

(2) Community sew erage system" means any system, whether publicly or privately 
owned, lor the collection and disposal of sewage or industrial wastes of a liquid nature, or both, 
including various devices lor the treatment ol such sewage or industrial wastes serving three or 
more individual lots. 

CD Munii i/kjlnv means a city, town, township, or borough, or any combination 
thereof acting cooperatively or jointly. 

(4 1 "Subdivision" means the division of a single tract or other parcel of land, or a 
part thereof, into three or mote lots, and shall also include changes in street lines or lot lines 

<>> l.o, means a part of a subdivision or a parcel of land used as a building site 
or intended to be used for building purposes, whether immediate or future, which would not 
be further subdivided 

Dflii ial plan Jor sewerage systems" means a comprehensive plan for the provision 
ol a ' ‘quale sewerage systems adopted by a municipality or municipalities possessing authority 
to provide or turisdiction over the provision ol such systems and submitted to and approved 
by the State Department of Health as provided herein 

(■> Department means the Department ol Health of the Commonwealth of 
Pennsylvania. 

(b) Sewage means any substance that contains any of the waste products or 
excrement or other discharge from the bodies of human beings or animals and any noxious or 
deleterious substances being harmful or mimical to the public health, or to animal or aquatic 
lile. or to the use of water lor domestic water supply or for recreation. 

( l, i .Secretary means the Secretary of Health ol the Commonwealth ot Pennsy lvania. 

(IOt /c rson shall include any individual, copartnership, association or piivatc 
corporation 

(III Ac .///1 imfnovenient means any proposed new residence or other building, the 
useliil occupancy ol which will require the installation or erection of a sewage disposal system 
other than one which is in be served by a community water supply and a community sewage 
system 

H_l 1 tlnson (ommtifee means the special committee created In the provisions ol 

this act. 

(I D Is iou I hsiihme means a structure occupied or intended to be occupied bv not 
more than two lumihes on a tract ol land ol ten acres or more. 
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Section .v Huh ', AYi :ultin<ms. Standards and Procedures - The department shall have 
the power ami ils duties shall be to adopt such rules, regulations, standards and procedures as 
shall he necessary to enable it to carryout the provisions of this act, to wit: adoption of standards 
lor construction and installation ol community individual and community sewage disposal systems 
and standards tor construction, installation and maintenance of community sewage treatment 
plants, icqiiircnicnts lor disbursement of State and bed era I funds to municipalities for planning, 
personnel and construction of water supply and sewage disposal systems, and review and acceptance 
of official plans. 

Section 4. Adeivtrv Committee An advisory committee shall be appointed within three 
months ol the passage ol this ict and biennially thereafter, membership of which shall be composed 
ol one repiescntalive Iron) the following organizations, the name of said representative to he 
submitted to the secretary within ten days of receipt of request for same Pennsylvania State 
Association ol township Supervisors. Pennsylvania State \ssociation of Boroughs. Pennsylvania 
League id Cities. Pennsylvania State Association of Township Commissioners. Pennsylvania 
Association ol County Commissioners. Pennsylvania Association of Plumbing Contractors. Inc.. 
Pentisv Ivamu Society ol Professional I ngmceis Mortgage Banker's Association. Pennsylvania Home 
Builders Association. Pennsylvania Societv ot Architects. County Health Departments. Federal 
Housing Admimstiation. Bureau ol Community Development. Pennsylvania Slate University. 
Pennsylvania Municipal Authorities Association. Pennsylvania Section of the American Water 
Works Association. National Water Companies Conference, Water Pollution Association of 
Pennsylvania, and such other organizations having a direct interest in the area of water and sewage 
as the secretary, deems necessary 

I he advisors committee shall he responsible for annual review of the implementation ol 
the provisions ot this act. review and lecommendation of rules, regulations, standards and 
piocedures adopted b\ the department pursuant to this act. 

I he ieconimcnd.itioiis ot the advisory committee shall be submitted to the secretary who 
shall give due vonsidei itnai to the same 
Section 5 (Hi/tial plans 

• a i I ach inunicip ilily shill submit to the department an officially adopted plan lor sewerage 
systems serving areas within its jurdisdielion within such reasonable period as the department 
may presetibe. and shall liom tune to time submit revisions of such plan as may be necessary. 

(hi When moie than on inumcipahtv has authority over sewerage systems within an area 
the required plan 01 anv i vi-nm thereof may be submitted jointly by the municipalities concerned 
or jointly In oik or moie ol the municipalities with the concurrence ot the others 

<e) I very >>11 1 id plan and any revision thereof shall delineate areas m which community 
sewerage systems aic now in existence . areas where community sewage disposal sy stems are planned 
to he nv.nl.ihlc within a ten ve.u p.-nod and areas where community sewage disposal systems 
are not planned to Ik a 1 uilahl. within a ten year period 
(ill I vety olli< i it plan shall 

ill Provide lor th orderly extension of cninniunitv mterccploi sewers in a manner 
con • lent vviih the needs and plans ol the whole area, piovidcd that tills section shall not he 
imistim'd to limit the devclopmcnl of such community lacihtics at an accelerated rate different 
than that set lorih in the ofliei.il plan: 

(Jl Piovul ■ lot adequate sevvaee treatment lacihtics which will prevent the discharge 
ol untie ilcd m iiiaiK piaielv Meal. J sewage or othei waste into any waters or otherwise provide 
lot the sale ami saint m U itineiil "I sewage or othei waste: 

( h I d mi" • on ail' lalion all aspects ul planning, zoning, population estimates, 
eiigiti.-ci me and i.momii , ,,i in in delineate with all pi.n livable piccision those poilions of the 
aiea w in h eommimilv sv stems nuv reasonably be expected to serve willim ten yeais .it Ici ten 
years, and any aiea in which the provision of such services is not reasonably foreseeable. 

(4l I ike min nnsideiation any existing State plan affecting the development, use and 
protection ol vv.itci icsomees. 
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(5 i Establish procedures tor line.ding .mil acquiring a time schedule consistent with 
that established in clause (3) of this subsection necessary rights-ol-way or easements lor community 
systems; 

(ft) Set forth a tune schedule and proposed methods ol financing the construction 
and operation of the planned community systems, togclhct with the estimated cost thereof; 

(7) Be reviewed by appropriate official planning agencies within a municipality, 
including a planning agency with areawide jurisdiction it one exists, lor consistency with programs 
ol planning tor the area, and all such reviews shall be transmitted to the department with the 
proposed plans; and 

(X) Include provision for periodic icvision ol the plan 

<e) The department is hereby authorized to approve or disapprove official plans lor sewerage 
systems submitted in accordance with this act within one year ol date ol submission. 

(f) The department is authorized to provide technical assistance to counties, municipalities 
and authorities in coordinating official plans lor sewerage systems required by this act. including 
revisions of such plans. 

(g) For purposes of this act. the department is authorized to cooperate with all appropriate 
f ederal. State, interstate, and local units ol government, and with appropriate private organizations. 

Section ft. (Iranis Authorized - 1 lie department is authorized to administer grants to 
counties, municipalities and authorities to assist them in preparing official plans lor sewerage 
systems required by this act, and lor c.urymg out related studies, surveys, investigations, inquiries, 
research and analyses. Such grants shall be made Irom lutuls appropriated by thefieneral Assembly 
lor this purpose and shall equal one-hall the vost ol preparing such plans. Such grants shall 
not be withheld from any municipality which is complviiig with the terms ol this act. for 
the purposes ol this section, costs shall be exclusive ol those reimbursed or paid by' grants Irom 
the I ederal government 

Section 7. Permits and Inspection. 

(a) No person shall install an individual or community sewage disposal system or construct 
any building for which an individual or community sewage disposal system is to be installed 
without first obtaining a permit indicating that the site and the plans and specilications ot such 
system are in compliance with the provisions ol this act and the standards adopted pursuant 
to this act No permit shall be required by the department, county department ol health, joint 
county department of health, mint municipal department ol health, municipality, mint township 
department ol health or township m those cases wlicie a permit Irom the Sanitary Water Board 
or the secretary has been obtained, oi where the department determines that such permit is not 
necessary for the protection of the public health or lor a rural resilience 

(b) Application lor permit shall be in writing to the municipality, county department ot 
health, joint county department of health, oi to the department m accordance with the provisions 
of section X ol this act. and shall be made on a lormal application blank, anil each application 
shall include such data as shall be prescribed by said technical standards lor construction. 

tc) Permits shall he issued or denied within seven days at lei leceivmg an application tor 
permit except that, in case the municipality. county department ot health, mint couniy department 
of health, or the department in accordance with the provisions ol section X ot this act. liruls 
the uat i submitted by an applicant incomplete, the time lor acting theieon shall be extended 
seven davs beyond the dale of submission ol adequate supplementary or amendatory data Denial 
of permit shall be supported by a statement in writing ol the icasons loi such action. 

(ill No system or structure designed to provide uiilivulual oi community sewage disposal 
to anv realty improvement shall be covered Irom view until appiov.il to covei the same has 
been given by the bodv which issued the original pet mil oi ,ls authoiized repiesciitalive. It 
forty-eight hours have elapsed, excepting Sundays and holidays, since the body issuing the permit 
receive notification ol completion ol construction, the applicant mav covei said system or structure 
unless permission has been refused bv the issuing body. 
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U'l In i iso .i n v perm 1 1 is denied or revoked. .1 hearing shall he lie Id thereon before the 
immn ipalitv county ilcp..rtnient ol health, loinl oounly depaitment of health, or the department 
111 uceoidance with the provisions ol seetion K ol this act. within fifteen days after request therefor 
is made In the appluan;. Within seven days following the date of such hearing, the applicant 
shall bo notified in writing of the determination of said hearing. 

H) It the municipality, county department of health, joint county department of health. 
01 the 1lcp.11 1 ment in aecoidance with the provisions ol section K of this act, determines that 
•in> change has onuircd in the physical conditions of any lands of a realty improvement which 
will materially ailed the operation of the community or iiuliviilu.il sewagedispos.il system covered 
In any peiniit issued under section 7 of this act. the permit shall be revoked and a new permit 
shall hi obtained belore construction shall proceed. 

tgi I lie municipality. county department of health, joint county department ol health, or 
the depaitment in ucioidnncc with the provisions ol section S of this act. shall have the powci 
to make 01 . itise to be made, such inspections and tests as may be necessary to carry out 
tlu provisions ot section 7 ol this act and its authorized representatives shall have the right to 
entet upon lands loi s nd pm poses. In making said inspections in second class townships the 
Mipeivisors m e. b appointed as inspectors and their compensation as inspectors shall be fixed 
by the township auditors 

Section S \ilmmt\rr,ini < l‘mvi\inir\ 

• a 1 \ 11 municipal! I ics -.hall ail 111 mister the provisions of sci lion 7 of this act and the standards 

dopted by the department pursuant thereto except that the provisions of section 7 ol this act 

• hall 11 1 apple to mi mumcipahlv which is siibiect to jurisdiction of a county or |oint county 

depaitment o| health 

* oimtv 01 limit uinlv dcpai Immls ot health shall administer the provisions of section 7 

ol this t m the aie.1 ubicit to then inrisdiction. l ach municipality or county or joint county 

'•puln nt "l health idniiiii-lvrmp the provisions ol section 7 of this act shall submit to the 

dcp.ulm nt si 1 i 1 iijioils is the depaitment shall require 

Wh lie v 1 1 mtm,. q< ilit 1. county depai tnient ol health 01 |omt county depaitment ol' health 

I dl lad !•> id 1 u 111ist 1 ill - piovisions ol section 7 ol this .nt in conformity with the standards 

' 1 I It'' d pai 1 m ait and I her In permit and allow londil ions mimical to the public heal I h to occur, 
•i dcp.iilin it siiall .id u 1 in is) ci the provisions ol section 7 t this ad in such municipality county 
d pai t uii'ii t ol 1 1 • a 11 h • • 1 imit lounly department "I health, p.ovided that no municipality. county 

d-p.it t niiMi t oi hc.dtli or n uiit counts depaitment ot health shall volunl.11 ily surrender 

admn isli.il 10 • .| the provisions ol this act 

In aold.iin . ssiili the piovisions ol this scdion the department shall adopt the necessary 
pi 1 iivduiis to tied i| ; , |i in-.ler ol administu.tion limn mumcipahties. county or imnt county 
dcpai l incuts ol health to the ilcpartmcnt 

tbi ( opi. s nt .my uli'i.inn s, which aic adopted In any municipality 01 county 01 joint 

- 1 * mly di p u lment ol li- din u.iblislimg uquiii 1111 ills cqim.dcnt to those lequtied by sedion 

ot this ni .md minimum standards !m eonstiuetion equivalent to those promulgated 01 to 
b I”• •imif a 1 ed bs th S 'lici is ol Health o| the ( <>miiioiiwcallh undei section 7 ol this act. 

''hill • tiled with the *li-paiIiiiviit within thirty days after their adoption, or in the case ol 

existin'’ onlm.lines within Hulls dass ol the effective dale ol this ad 

b i Miiiih ipaliii. lomils oi |omt eounly dep.ulmi iits ol health shall ui>t adopt any 
•t "d.nils oi pioiiiul mIi ans i. ;• 11 1 .11■• >>is oi pioeeduies not in lonlorniils ssiili the stand.uds. 
i > eul.il i"i;s ci (’li*. i it 111 ol the dcpai 11iii*nl. and ans lei'ulaliims. ordinances and stand.uds 
I'' .culls in exist crici bill b up, i si ded by tcgul.il ions and t.md.uds adopted by I lie depai I ment. 

bedion '< A* i n<<i> <,, in, nr hi Vmiit Municipalities ioiu|<lying ssiili the 

pu >s i mi i.. ol i h is .nt in i m.imi i d . Died s.itislai lot s bs I he sei lelai y shall be leimbursed anmiallv 
bs III • I. p ii l nn nt 11 • *m lund. spi die.ills .ipptopi i.iled lot such pm pose equal to miedialt ol 
'"•l "I tin exp'ii-. , in mied bs tin- inuiiii ipalil ics m I lie eiiloicemenl ol the piovisions 

ol tills 1.1 
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Section 10. .Vur/ne ('htn\c - Nothing in tins net shall lie deemed to alfect. modify, amend 
or repeal any provisions of the act ol lime 22. I ‘>37 (I*. L 19X7), as amended, or ».i affect 
the powers and duties of the Sanitary Water Hoard. 

Section II. lii\trainiHK Violatinns - Any municipality or county or joint county 
department ol health administering the provisions of section 7 of this act shall have the power 
to institute in the court of common pleas ol the county in which it is situated, a proceeding 
to restrain violations of section 7 of this act. 

When the department is responsible for enforcement ol the provisions ol this'act m accordance 
with the provisions of this act. the Attorney (General at the request ol the secretary shall have 
the power to institute in the Court of Common Pleas of Dauphin County an action against any 
person violating the provisions of section 7 of tins act. to restrain said violation. I or this purpose 
the said Court ol ( nmmon Pleas ol l/.mphm County is vested with jurisdiction to hear, determine 
and adjudicate such matter and grant such relict as is necessary and appropriate 

Section 12. I’nuiliv - Any person who shall violate any of the provisions of this act or 
the rules, regulations or standards piomulgateil thereunder or who resists or interferes with any 
otficer. agent or employe of a municipality or county or joint county dcpaitmcnt of health or 
the department, in accordance with the provisions of this act. in the performance of his duties, 
shall upon conviction thereol in a summary proceeding before any i list ice of the peace, alderman 
or magistrate in the county in which the offense was committed, be sentenced to pay a fine 
of not less than one hundred dollars (SIOOl and costs, and not more than three hundred dollars 
($300) and costs, to be paid to said county, or in default thereof, shall be confined in the county 
jail for a period of not more than thirty days. 

Section 12.1 l/r/rnr/v 

(a) Any person aggrieved by an action of a municipality, department of health or joint 
county department ol health may . within thirty days alter such action, appeal to the Secretary 
of Health who shall peisonally or by his disignee hear the appeal m accoulanee with the provisions 
ol the act ol I line 4 DM5 (p | I ASS j. know'll as the "Admuislralivc Agency Law 

(b) All actions ol the department whether under subsection (a) of this section oi under 
any other provision ol llns act. shall be taken subject to the right of notice, hearing adtudication. 
and the righl of appeal therefrom, in accordance with the provisions of the act ol June 4 DM5 
(If l I3XX). known as the "Administrative Agency law" 

Section 13. S< \cmhilil\ Chinw - I he piovision.s ol this act are severable and it any 
provision or part thereof shall be held invalid oi unconstitutional or inapplicable to any person 
or circumstances, such mvaliditv .iinconstitutionahly oi inapplicability shall not aIIeel or impair 
the remaining provisions of the act 

Section 14 AY/Vi/Ar All .n Is oi parts llicicol neonsislenl with the provisions ol ilus 
act are repealed 

Section 15 I thdnc Hilt Mils ,• t shall take cited January I. Dhi.X Provided. I hat 
any municipality which shall enlofce this act in a manner deemed satisfactory to the secretary 
shall leceive rcimhiiisenieiil as piovideil in section 9 for expenses incurred aftei July I. I9b7; 
Anil provided luihci. I hat allei July I |o<»7 the department is aulhon/ed to administer grants 
to ins >ounty. miinuipalily oi nut hoi it \ pursuant to section n. 

\ppio\eil -1 he 24th u.ty ol lanuaiy A I) |9hb 
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TITLE 25. RULES AND Rl GULATIONS 
PART I DEPAR'l MENT OF ENVIRONMENTAL RESOURCES 
Subpart C. PROTECTION OF NATURAE RESOURCES 
ARTICLE I LAND RESOURCES 

CHAPTER 71 ADMINISTRATION OF SEWAGE FACILITIES ACT 

Authority 

The provisions of this Chapter 71 issued under act of January 24, 1966. P.L. 1535, 

§ 3, (35 P S § 750 3). 

Source 

The provisions of this Chapter 71 adopted August 2, 1971 

GENERAL 

§ 71.1. Definitions. 

The following words and terms, when used in this Chapter, shall have the following 
meanings, unless the context clearly indicates otherwise 

(1) Act The Pennsylvania Sewage Facilities Act (35 PS. § 750.1 et seq ). 

(2) Approving body A municipality, county department of health, joint 
county department of health, or the Department, whichever is administering the provisions 
of the act in the area where a sewage or sewerage system is to he installed. 

(3) Building sewer - Piping carrying liquid wastes from a building to the 
treatment tank 

(4) Department The Department of Environmental Resources of the 

Commonwealth 

(5) Disposal field An area in which open joint or perforated piping is laid 
in coveretl trenches or excavations for the purpose of distributing the liquid from the 
treatment tank into the soil 

(6) Industrial wastes I iqiml wastes resulting Irom the processes employed 
in industrial and commercial establishments 

(7) Seepage fats A covered pit with open-jointed lining through which the 
liquid from the treatment tank may seep or leach into the soil 

(6) Treatment tank - A water-tight tank designed to retain sewage solids long 
enough for sat .factory bacterial decomposition of the solids to take place. It includes 
septic tanks and aeration type tanks. 

(i> Septic tank - A watertight receptacle which receives sewage or 

industrial waste and is designed and constructed to provide lor sludge storage, sludge 
decomposition, separate solids from the liquid through a period ol detention before 
allowing the liquid to be discharged 

(ii) Aerobic sewage treatment lank - Ain unit incorporating, as 

a part of the treatment process, a means of introducing an into the sewage held in a 
storage tank or tanks so as to provide aetobn biocheinn al stabilization during a detention 
period 

(*>) WuUrs o/ this Comniotiwitilth - Any and .11 rivers, streams, creeks, rivulets, 
lakes, dammed w. ter. ponds springs and all other bodies ol surface and underground 
water, oi any ol their paits, whether natural or arliticial. within or on the boundaries 
ol :his t ommonwealth 

S 71 2 Scope 

I he provisions of dus Chapter are adopted in accordance with the duties imposed 




upon (tic Department under the act and shall apply to all municipalities, county 
departments ot health and joint county departments of health administering the act as 
well as to all persons installing individual sewage systems or community sewerage systems 
as denned in the act 


OFFICIAL PLANS 
§ 71.11. General requirement. 

Official plans shall he submitted to the Department by or for municipalities in 
accordance with the act and 5 $ 71.12 -71.' 6 and 73 ‘M - 7.1.95 of this Title (relating 
to otticial plans). 

§ 71.12. Time of submission. 

(a) bach municipality shall be assigned a priority hy the Department for the 
submission ot official plans lor sewage disposal. A minimum notice of 12 months shall 
x given by the Department to each municipality to submit its official plan within one 
ot the following time lip its 

(1) Priority A Official plans due July I, 1968. 

(2) Priority H GiIicijI plans due January I, 1969. 

(1) Priority C Official plans due July I. I ( >09. 

(b) The priority system tor the submission of plans is based on the following factors 

trends ^ Distribution and density of population, and present and future population 

(~) Current ami anticipated pattern and direction of urban growth 

(1) Topography, including rivers, mountains and other natural features. 

(4 Other environmental health (actors which may have a relationship to sewage 
plan, such as pollution of water resources and vector breeding ^ 

(c) Otticial plans or their revisions may be submitted prior to the time limit 
prescribed m subsection (a) of this section 

(d) I he Department may extend the time limit for the submission of official plans, 
provided Lie municipality has submitted a written request for an extension based on good 
cause. 


§ 71.13. Method of submission. 

(a) I ach municipality shall submit to the Department, within the time limit 
presen >ed in S 7 1-12 ol this Idle (relating to tune of submission) a completed official 
pan which has beer, adopted by the municipality, containing the information required 
by the act and tins Chapter. 

(h) Two or more municipalities may submit jointly a single official plan. The plan 
m..> c prepared by one ot the designated municipalities and submitted on behalf of 
a participating mum. ipaliti.-s provided that such plan r. adopted by each municipality 
to w uch it relates and certification ol such adoption accompanies the plan when submitted 
to the Department lor jppiov.il. 

(c) When two or more municipalities are preparing a joint plan and have different 
priorities lor submission of plans, the plan shall be submitted in accordance with the 
first priority municipality. 


§ 71.14 (ontents ol pl.m 


m addition to 


I he otticial plan shall 
the requirement* of the a. 

til Areas when 
evaluation ot iheir potential 

t-i Areas where connniinity sewerage systems are planned to be in operation 


include a text, map and analysis and shall 
<’. set lorth the following 

coinmumU vwei.ige systems are now in existence, with 
expansion to service areas which are unsewered 
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within ,i len-ycai period. ;iiuI (lie location o| (he major elements of these new systems. 

( ?) An .■valuation of soils m terms of their capability for on-lot disposal of 
sewage in those areas of the municipality where public sewerage systems do not exist. 

(4) Other environinent.il health factors which may have a relationship to the 
sewage plan, such as pollution of water resources and vector breeding. 

§ 71 15. Approval of plans. 

(a) No pLn shall be approved by the Department unless it contains the information 
required by the act and the provisions of this Chapter. 

(b) Within (>C days after submission ol the official plan the Department shall either 
approve or disapprove the plan. 

*1) II the I>epailineiit lias not disapproved an official plan within <>0 days of 
its submission, the official plan shall he deemed to have been approved, unless the 
Department and municipality stipulate an extension of time 

(2) I he nrovisi ns ol this section shall apply also to amendments and revisions 
submitted m accordance with the act or the provisions of this Chapter. 

(c) In the event the official plan is disapproved by the Department, written notice 
shall be given to each municipality included in the plan, together with a statement of 
reasons for such disapproval 

(1) Any municipal!) v shall, upon submitting a written request within ten days 
alier receipt ol notice ot disapproval, be afforded the opportunity for a heating before 
(he Secretary ot the Department oi his designate io set forth its views as to why the 
plan should be approved 

(2) At the hearing the municipalities may present information and data in 
addition to Ilia) submitted with iis official plan, including revisions and amendments 

( ?) Cpon the basis n| evidence presented at the hearing the Department shall, 
witlun a reasonable time alter the hearing, either aflitm, modify or revoke its disapproval 
of the official plan 

§ 71.16. Changes in approved plans. 

VUien I lie Department determines that an approved official plan, or any of its parts, 
is inadequate lor the needs ol a municipality to winch it relates because of changed or 
newly discovered lacts, condilfms <>[ cui imistances. the Department may upon written 
notice require an amendment nr m'visiou to the plan. No such amendments or revisions 
shall be requited witlun two years fmm file dale of departmental approval of the official 
plan or its last amcmlmeni oi any icvisions lliereot 

GUAM'S !-(/:< I’KI I’ARA i ION OF OFFIC IAL PLANS 
§ 71.21. General. 

1" accordance with section o ol the act (.?:> PS 750.6), the Department shall 
administer grants l<> mimic ipalitics. counties and authorities preparing official plans, as 
wu as amendments and icvisions to their plans, to the extent of appropriations made 
by the General Assembly for that purpose. 

§ 71.22. Allocations of lands. 

(at Any imuucip.ililv ommiI' oi aiillmuty may request a planning grant 

(b> I lie Dcpaitnu ut shall ulmimsler giants m accordance with the priority system 
csta li'ivd umlei ■, II' ol this Idle ltd.ding to time ol submission of plans) 

§ 71 2.v Application lor grants 

Applications and instructions lor grants shall be supplied by the Department upon 
written request to die Pennsylvania Department ol I nvironmental Kesources. P () Box 
-v s l. 11.it rishuig. IV insc Ivam.i I’I’O 





§ 71.24. Information supplemental to application. 

Completed applications lor planning grants shall he accompanied hy the lollowing: 

(1) A proposed work plan program as required in § § 71.11 - 71.16 of this 
Title (relating to official plans lor sewage disposal) 

(2) An analysis of the estimated cost of preparation of plan. 

§ 71.25. Approval of grants. 

(a) The Department shall review all applications for grants and accompanying data 
within 30 days upon receipt of the inhumation, and shall notify the municipality, coui.ty 
or authority of its approval or disapproval within 30 days thereafter 

(b) All disapprovals shall contain the reasoning leading to disapproval. 

§ 71.26. Conditions of grants 

(■rants approved hy the Department shall he subject to the following conditions: 

(1) Plans shall he completed within the tune set forth in the notice from the 
Department, unless a time extension has been approved hy the Department. 

(2) Written progress reports shall he submitted to the Department every six 
months, or more frequently if required. 

(3) Upon completion of the official plan, the necessary cost data shall be 
submitted to the Department 

ADMINISTRATION OF THF. ACT 
§ 71.31. Transfers to the Department. 

Whenever, in accordance with section K ol the act (35 P.S. § 750.HI the Department 
administers section 7 of the act (35 P.S 750.7), the following procedures shall apply: 

(1) The Department shall notify, in writing, the municipality, county 
department of health, or joint county department of health charged with administering 
the act that the Department shall administer the act from a date specified in the notice. 
The notice shall state the manner in which the municipality, county health department 
or joint county health department has failed to administer (he act 

(2) Any municipality, county department ot health, or joint county department 
of health which is affected hy such determination ol the Department may, within 15 
days from receipt of such notification, submit a written request to the Department for 
a hearing to review the determination of the Department 

(3) A hearing shall he held within 15 days Iroin receipt ol a request Irom 
the municipality or county health department or joint county health department for a 
hearing. The Department within 15 days, shall notify in writing the governing body ol 
the municipality, county health department or joint county health department of its 
decision. 

§ 71.32. Transfers from the Department. 

(a) In cases where the Department has assumed administration of the act, a 
municipality, county department of health or joint county department ol health desiring 
to resume administration of the act shall make a written request to the Department 

th) Thereafter, the Department, upon determining that the municipality, county 
department ol health, or mint county department of health, will administer the act and 
regulations in a satisfactory manner, shall so notify the body in writing and shall stale 
the effective date of the transfer of administration 

(c) In the absence ol such a request, the Department may, when it is satisfied that 
the organization is capable of administering the act and its regulations in a satisfactory 
manner, return administration to the municipality, county department of health or joint 
county department ol health. 
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§ 71.33. Local regulations. 


(a) Municipalities, county or joint county departments of health may adopt and 
enforce ordinances, regulations, procedures or standards which arc not inconsistent with 
the act or the provisions of this Chapter. 

(b) Whenever the Department is administering the act in accordance with § 71.31 
of this Title (relating to transfer to the Department) the Department shall not be required 
to assume responsibility for administering or enforcing ordinances, regulations, procedures 
or standards adopted by such municipality, county or joint county depar' -lcnts of health. 

Rl 1M1U RSI Ml NT TO MONK Il’ALITILS 

§ 71.41. General. 

(a) In accordance with section 9 of the act (35 I*.S. § 750.9), the Department 
shall reimburse municipalities for one-hall of the expenses incurred in enforcing the 
provisions of sections 7 and 8 of the act (35 PS s' 750.7 - 750.8), as well as the 
provisions of this Chapter in a manner deemed satisfactory by the Department. 

(b) No municipality shall be reimbursed under the provisions of the act unless its 
enforcement activities are consistent with the terms of the act and the provisions of this 
Chapter 

§ 71.42. Application fo. reimbursement. 

(a) Application for reimbursement of expenses in accordance with section 9 of the 
act (35 PS tj 750.9) shall be made to the Pennsylvania Department of linvironmcntal 
Resources, P. () box 2351. Harrisburg, Pennsylvania 17120 

(b) The applicant shall supply to the Department, information and data contained 
on an application form supplied by the Depaitment 

(c) Municipalities initially making application tor reimbursement shall attach to the 
application a copy or copies of ordinances, acts, regulations or procedures, if any, used 
by the municipality in accordance with the act 

(d) All required information shall be submitted in triplicate to the Department not 
later than March I. 1968, and ai nually each succeeding year, not later than January 31. 

§ 71.43. Determination of reimbursement rate. 

(a) The Department shall reimburse municipalities lor one-half of the cost of 
expenses incurred in the enforcement of the act as provided in section 9 of the act (35 
P S 750 9) 

(b) Reimbursement shall not exceed a reasonable r.ite per final inspection as 
determined by the Department An itemized statement shall be submitted to the 
Department showing the following information 

( I) The total of expenses actually incurred and paid, on a cash basis, by the 
applicant in the performance of the duties imposed upon it by the act. 

(2) flic total ol fees and other money earned, including uncollected fees, by 
the applicant in the performance of its duties. 

(3) The excess of such total expenses over die total of earned fees and other 

money 

PI RMI IS AND INSI’I I I ION Ol- SfWAGI DISPOSAL SYSTEMS 
§ 71 51 General requirement. 

(a) Permits shall be required toi the installation ol a lie's individual sewage system 
or community scwerae.e system prior to the construction of any building foi which such 
a system will be installed, and prior to the alteration, repair or extension of an existing 
sewage disposal system, unless the Department determines in writing that a permit is 
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not required or necessary in .1 particular case. 

(b) No permit shall be r'-mired and none shall be issued by a municipality for a 
system which is subject to the approval of the Department under other laws or regulations 
administered by the Department, but su-h systems shall otherwise be subject to sections 
I I and 12 of the act (35 P S. § § 750.11 • 750.1 2) and § § 71.51 - 71.57 of this 
Iitle (relating to permits and inspection of sewage systems). 

§ 71.52. Applications for permits. 

(a) Requirement. Application for a permit to install an individual or community 
sewerage system shall be made to the approving body by the person performing or 
responsible for performing all labor in connection with the installation of the system. 

(b) Contents The application form shall require such information as the Department 
shall deem necessary and shall contain the foiiowing information 

( I ) Name and address of the applicant. 

(2) Description o! the real estate upon which the system is to be installed 
and which the system will serve. 

(3) Detailed information showing the absorptive qualities, depth and type of 
soil involved and the high water level ol the groundwater table. 

i4i Number and location of private and public water supplies within 100 feet 
of the proposed system. 

(5) location ol and distance to any sewer within one mile. 

(b) Such further information as may be required by the approving body to 
insure the proposed construction, installation, alteration or extension complies with the 
regulations promulgated by the Department. 

$ 71.53. Incomplete applications. 

When the approving body has '..nmd an application incomplete, the applicant shall 
be notified in writing within seven days and the time tor acting thereon shall be extended 
seven days beyond the date ol receipt of adequate supplementary or amendatory data. 

§ 71.54. issuance of permits. 

(. 1 ) Wlmn the approving body is satisfied the application is complete and the proposed 
ucsign meets the requirements of this ( hapter and the act and will adequately protect 
the public health, a permit shall be issued 

<b) Permits shall be issued or denied by the approving body in writing within seven 
days after receiving an application lor permit 

§ 71.55. Denial of permits. 

A denial of a permit by the approving body shall be for any one 01 more of the 
following reasons, which shall be incorporated into die written denial 

( I ) binline ol the proposed design to meet the requirements of this Chapter, 

Chapter 73 ol this 1 it If (relating to standards for sewage disposal systems), or the act 

(_) Soil or geological conditions which would preclude sate and proper 
operation ol the desired installation 

(3i Public sewers into who h tin m wage or other wastes can be feasibly and 
legally discliaiged 

(4) failure >>| the pioposcd system to adequately protect the public health. 
§ 71.56. Review nt denials 

(al fpon Receipt by the applicant o| a notice of denial or revocation of a permit, 

1 ie appluant may lequesl in writing a hearing before the approving body, which shall 
hold a hearing within l‘ days alter receipt of such a request 
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(h) The applicant may be represented by counsel and may present evidence as to 
why a permit should be issued or retained at the hearing. 

(c) No transcript of testimony shall be required but the applicant shall be notified 
in writing within seven days after the hearing of the decision and the reasons for continued 
denial. 

§ 71.57. Inspection.. 

(a) No part of any installation shall be covered until it is inspected and given final 
written approval by the approving body. 

(b) The applicant shall notify the approving body when the installation is completed 
and ready for inspection. 

(c) The applicant may cover the installation upon receipt of written approval, or, 
in the absence of written approval or disapproval, at the expiration of 48 hours, excepting 
Sundays and holid vs, from receipt of notice to inspect. 

(d) The approving body may inspect and make tests at any time either before, during 
or after construction and may by order require an installation to be uncovered at the 
expense of the applicant, if the installation has been covered contrary to the provisions 
of this Chapter. 
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II I I I UIIIS AND Kl f.t'l \ I IONS 

I’ARI I. 1)1 PAR I Ml N I Of I NVIRONMI N I Al. RIS()DR( IS 
Subparl ( I’ROII ( IION or WIHRAI RI SOURC I.S 
AK 11C I I I LAND RI SOURCI .S 

( HAP11 R 73. STANDARDS I OR SIWAOL DISPOSAL FACILITIES 

Authonly 

I he piovisjons <>1 ihis Chapter 73 issued under ucl of January 24. I*>(»(>, PL.. 1535 
S 3. .< <5 P S § 750.3) 

Source 

1 lie provisions ol this Chapter 73 adopted August 2, 1971 
Suhcliapter A OUNLRAL PROVISIONS 
§ 73.1. Definitions. 

llu following words and terms, when used m this Chapter, shall have the following 
me.nun 's, unless the context clearly indie 4cs otherwise: 

<l> I 't - The Pennsylvania Sewage facilities Act (35 PS. § 7SO.| a >,,/ ) 

(•’) A/i/frnvni!’ hndy - A municipality, county dcpaitment of health, joint 
eoiiidy department ol health, or the Department of environmental Resources of the 
( ommoiiwc.ilth. whichever is administering the provisions of the act in the aiea where 
a sewage or sewerage system is to he installed. 

(3) Hm/diny sen<r - Piping carrying liquid wastes from a building to the 
treatment tank 

(4 1 l)c/><irf ihi'ii i ■ The Dcpaitment of environmental Kcsouiccs of the 

< oinmonweallh. 

(5) /)/\/>ow/ luhl An aiea m which open joint or perforated piping is laid 
m coveted trenches or excavations lor the purpose of distributing the liquid from the 
tieatnicnt tank into the soil. 

((>) bhlusiiud IUm/cv - l iquid wastes resulting from the processes employed 
in industrial and commercial establishments. 

( ) .Si i /m, go pii - A covered pit with open-jointed lining thtongh which the 
liquid lrnni the treatment tank may seep or leach into the soil. 

(N) Inuliimil i t mk - A watertight tank, including septic tanks and aeration 
t pc tanks, designed to retain sewage solids long enough for satisfactory bacterial 
dicomposition ol the solids to take place. 

Ul .Sc /die hjiik - A watertight receptacle which receives sewage or 

mdiislri.d waste and is designed and constructed to provide foi sludge storage, sludge 
decomposition, separate solids from the liquid, through a period ol detention before 
allowing the liquid to be discharged 

DU Acrnhir miv/gc ttea linen t tank - Any unit incorporating, as 

P 1 " 1,1 die liealmenl pioecss, a means of introducing air into the sewage held ;n a 
sloi.igc lank oi tanks so as to piuvidc aerobic biochemical stabilization during a detention 
pci iod. 

CD it ,//<•/ % n/ tins Ciinimniiwciilih ■ Any and all rivers, slicams. i reeks, rivulets 
lakes, damned water, ponds, springs and all other bodies of surface and undcigrouud 
" d' i. ,,r mu ol then |>arts, whether natural ot artificial, within or on the boundaries 
ol this Commonwealth 

§ 73 2. Scope. 
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{.ii I hi - provisions nl lliis ( h.iplci .uc .nloptv*«l m .uvoidatHc with the duties imposed 
upon i|u* Dcp.iilincnl iimlt'i lIn- .n l .nul sli.ill .ipplv to .ill municipalities, county 
.li p.n Iiik ills of lir.illli .uni |oiut county ili p.iitnn nIs of health administering the act as 
Mi-11 :is in .ill persons installing nnlivulual sewage systems or couuminity sewerage systems 
as ilelineil m the act. 

ill) ( oiisliu. lion, installation anil m.unlenauee ol sewage anil sewerage systems shall 
he m accordance with (lie standards adopleil hy the Department and included m tins 
( liaptei 

§ 7.3.3. Adoption and revision of standards. 

tal I lie Dep.iitment, upon its own recommendation or the recommendation ot the 
Advisory ( ominillee, shall adopt, and lion: time to time revise, such standards as it deems 
neiessarv to prevent nuisances and pollution of the waters of the ( ommonwcallh. including 
procedures to insure suitability ol sewage disposal site and the proper installation and 
operation ol systems 

(hi No person shall install, and no approving body shall*issuc a permit tor or approve, 
a sewage <>t sewerage system which violates such standards. 

Suhchapter H. INDIVIDUAL SLWAGli D1SPOSA' FACILITIES 

GENERAL 


§ 73.1 1 Overall requirements. 

(a) All liquid wastes, including kitchen and laundry wastes, shall be discharged to 
a treatment lank 

(hi It the diluent is to be discharged to the waters of this Commonwealth a permit 
shall he obtained I rum the Department. 

icl I streme care shall be exercised in the operation of machinery and vehicles during 
or ,iitii installation to prevent damage to the system. 

(ill I caching .vstems shall not he located in areas which may be paved or subject 
to use. sin h as playgrounds, parking lots or other usage, which would cause abnormal 
compaction ol the soil. 

(el I he maximum elevation of the groundwater table shall be at least four led 
below the Indium of the excavation for the leaching area. Rock formations and impervious 
stiat.i shall be .it a depth greater than four feet below the bottom of the excavation. 

(I I I he percolation tune shall be within the range indicated in § $ 73.63 and 73.0! 
..I llus Idle (relating to absorption area requirements for private residences and multiple 
dwellings). 

§ 73.12. Minimum isolation distances. 

(a) Minimum isolation distances shown in subsections (b) and (c) ot this section 
shall be maintained between the sewage disposal system and the features itemized. Where 
conditions wan.mt. greater isolation distances may be required. 

(bi I lie following liguies shall be minimum isolation distances for septic tanks: 
(I) Pioperty line - 10 feet 

( !) Occupied buildings - 10 feet. 

(U Individual water supply - 50 feet. 

(. i I In billowing figures shall be minimum isolation distances between the leatures 
n.lined ami leaching systems 

(I) Individual water supply - 100 feet. 

(.') Streams, lakes or other suitace water - 50 feet. 

(<) Occupied buildings 10 feet. 

(1) Property lines - 10 feet. 
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HI II DIN(i SI \\ I KS 


§ 73.21. M;Hcri;il. 

Building sewers sli.ill be constructed of east iron, vitrified clay, concrete, asbestoc 
cement, plastic or other durable material acceptable to the Department. 

§ 7.1.22. Si/e. 

All building sewers shall be at least lour inches in diameter, except that they shall 
be at least six inches in diameter when the average daily (low exceeds 1.000 gallons per 
day. 

§ 73.2.^. Construction. 

(a) Cleanouts shall be provided at the junction of the building drain and building 
sewer and each change in direction of the building sewgr. 

(hi Cleanouts shall be provided at intervals of not more than 50 feet on lines of 
four-inch diameter, or 100 r cet in larger pipes. 

(c) Bends ahead of the septic tank shall be limited to 45" or less where possible. 
It 90 bends cannot be avoided, they shall he made with two 45" ells 

(d) The grade of the building sewer shall be at least one eighth inch per foot. 
However, the ten feet of building sewer immediately preceding the septic tank shall not 
exceed one fourth inch per foot. 

(e) All building sewers shall be constructed with watertight joints and shall be of 
sufficient strength to withstand imposed loads when: 

(1) located within 50 feet of an individual water supply; 

(2) within live feet of any basement foundation; or 

(3) located under driveways with less than three feet earth cover. 

SliPTIC TANKS 

§ 73.31. Capacity. 

fa) Ihe liquid of a septic tank shall be based on the number of bedrooms in the 
dwelling as shown in the following figures, which also provide for the use of 
garbage-grinders, automatic washers and other household appliances: 


No. of Bedrooms Minimum Tank Capacity 

3 or Less 900 gallons 

4 1,000 gallons 


(b) for each additional bedtoom, 100 gallons of capacity shall be added. 

(cl Septic tanks with less than 1,500 gallon capacity serving other than an individual 
dwelling shall provide a sewage detention period of not less than 24 hours. 

(d) Sewage flow shall be computed according to type of establishment and water 
use as shown hi § 7.1X7 of this Idle (relating to sewage (low). When sewage (lows 
are greater than 1.500 gallons per day. the liquid tank capacity shall equal 1,125 gallons 
plus 75'/' of the daily anticipated sewage How. 

tj 73.32. Construction. 

(a) banks shall be watertight and constructed of sound and durable material not 
subject to excessive corrosion or decay. 
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(1) Precast concrete tanks shall have .1 minimum wall thickness nt' two and 

0110 -half inches and he adequately rointorced ...... ... ... 

(2) Precast slabs used as covers shall have a thickness ot at least three inches 

and be adequately reinforced. „ ,, , . „ . , . ... .„ 

(3) The interior of tanks constructed of blocks shall be surfaced with two 

one-fourth inch thick coats of Portland cement-sand plaster 

(4) Steel tanks shall meet United States Department of C ommerce Standards 

tb) The liquid depth of any septic tank or its compartments shall be not less tlian 

two and one-half feet nor greater than five feet. 

to) No tank or compartment shall have an ms.de horizontal dimension less than 

TdMf tank has more than one compartment, the first compartment shall have 
at least the same capacity of the second and shall not exceed twice- the capacity of the 
second. Tanks or compartments shall be connected m series and shall not exceed lour 
in number in any one installation. 

§ 73.33. Inlet and outlet connections. 

(a) The inlet invert shall be a minimum of three inches above the outlet invert. 

(b) Inlet and outlet connections of tanks or compartments shall be submerged y 

means ol vented tees or battles. , , , , ■ . 

<c> Inlet baffles or vented tees shall extend below the liquid level at least six indies. 

In no case should penetration of the inlet device exceed that of the outlet device. 

(d) The outlet battles or vented tees shall extend below the liquid surface to a 
d.st mce equal to 40M of the liquid depth. Penetration of outlet bailies or tees in horizontal 

cylindrical tanks shall be equal to 35% of the liquid depth. 

(e) The inlet and outlet battles or vented tees shall extend above bqutd depth ti 
approximately one inch from the top of the tank. Venting shall be provided between 

compartments. 

§ 73.34. Access. 

Access to each tank or compartment of the tank shall be provided by a manhole 
of ,,t ica-d 20 inches in diameter with a removable cover. Manhole extensions shall terminate 
’ ' 1 below the surlace or be airtight 


at least 12 inches 


§ 73.35. Extension cleanout. 

A minimum six-inch extension cleanout with sealed cover shall be installed to grade 
from inlet tec or battle access. 

AEROBIC SEWAGE TREATMENT SYSTEMS 


§ 73.41. General. , 

(at Aerobic sewage treatment systems shall be installed only on an experimental 
basis No approving body shall issue a permit for the installation ot an aerobic sewage 
treatment system without prior written approval by the Department 

(I,) Aerobic systems may be considered lor use as a means ol providing a higher 

degree of sewage treatment. , 

<c> The Depaitmenl may require that permit applications lor such systems k 
submitted to it for review and may prescribe standards in addition to or m lieu ol the 
standards set forth in this Chapter. 

§ 73 42. Design and loading criteria. 

(a) Tanks shall be watertight and constructed of sound and durable material not 
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subject l<> excessive ei>ir»>sion or dci.iv 

(b) Tin* shape ol the lank, :nlet ami onilel ailaugcincnts. conipai Intents anil battling 
shall he so designed so as to 

(1) prevail excessive short circivt.ng ot How; 

(2) prevent deposition ol simile m the aeration compartment; and 

(3) prevent excessive accumulation ol scum in the settling compartment. 

§ 73.43. Capacity. 

(a) Minimum liquid capacity of the aeration compartment shall be 500 gallons or 
100 gallons per bedroom, whichever is larger. 

tb) Manulactuicis' specifications shall be taken into consideration when approving 
the unit. 

(cl Ollier criteria shall meet the provisions of the Pennsylvania Department of 
Environmental Resources Sewerage Manual Standards. 

§ 73 44. Aeration methods. 

(a) Aeration shall be achieved by diffusion, with or without contact media, by the 
use ol mechanical aeration or by a combination of the two methods. 

(I’l The quantity of air supplied shall not be less than 1,750 cubic feet per pound 
of mtluenl five-day ICO I) 

( I I Air may be introduced continuously or intermittently. 

(2) If intermittent, the operation shall be cycled to limit any off period to 
a maximum of lour hours and to maintain aerobic conditions in the system at all times. 

(c) Mixing may be accomplished by diffused air, by the aerator mechanism, or by 
other mechanical means and shall be adequate to prevent deposition of sludge. 

§ 73.45. Electrical and mechanical components. 

(a) Electrical components and all wiring shall comply with the requirements of the 
National Meclrie.il Code (ASA e 1-1953) 

(b> Mechanical components, such as motors, pumps, grinders, compressors and 
aerators, shall be of sufficient capacity to provide adequate treatment and shall be capable 
id continuous operation with minimal requirements for lubrication and other maintenance. 
All mechanical components shall be readily accessible lor inspection and maintenance. 

§ 73.46. Influent. 

Organic loading shall be computed as equivalent to 0.17 pound of five-day B.O.D. 
per capita per day or 0.34 pound of five-day B.O.D. per bedroom per day. 

§ 73.47. Effluent. 

(a) The operation of a household aerobic sewage treatment system shall provide 
an diluent with an average five-d;(V BO l) of not more than 35 mg per liter m samples 
composited in accordance with the latest edition of "Standard Methods of Analysis of 
Watei and Sewage" as published by the American Public Health Association. 

<b) The concentration of suspended solids in the effluent shall not exceed an average 
ol 100 mg per liter in properly composited samples. 

DISTRIBUTION BOXES 

§ 73.51. Installation. 

Win n a distribution box is used, it shall have a removable cover and shall be installed 
level to provide equal distribution of treatment tank effluent to each line. 
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§ 7.1 52 Construction 

(a) Distribution boxes shall have imiiov. blc covcis 

(h» f nil l.itcial shall ho connected separately to tho distribution box. 

tel The inv.its ot all miticts shall be at the same elevation ami the inlet invert 
shall be .it least one meh above the outlet inverts I he outlet inverts shall be ;t least 
loin iin lies above the bottom ol the distribution box 

Id) (I) In the event that treatment tank effluent in discharged to the distribution 
box by a siphon or pump, a battle shall he installed in the distribution box. 

(2) Hie bailie shall be secured to the bottom of the box and shall extend 
vertically to a point level with the crown of the inlet pipe. 

(.1) Hie baffle shall be perpendicular to the inlet. 

AHSOKI’ I ION ARK A RfQUIRKMI NTS 

§ 73.61. (icncral. 

lal When the percolation rate is over 60 minutes per inch, a subsurface disposal 
system as described in this Chapter shall not he used. Proposed alternate methods shall 
not be used unless approved by the Department. 

(h) In every case, sufficient absorption area shall be provided for at least three 
bedrooms. 

(cl Absorption area for standard trenches and seepage beds shall be computed as 
trench-bottom area 

(ill Absorption area for seepage pits shall be computed as effective sidewall area 
below the inlet. 

7.1.62. Percolation tests. 

Percolation tests shall be conducted in accordance with the following procedure: 

(1) Number am/ hnatum - Six or more tests shall be made in separate test 
holes spiced uniformly over the proposed absorption field site. 

(2) Type of hole - Holes shall be bored or dug with horizontal dimensions 
ol Irom four to twelve inches and vertical sides to the depth of the proposed absorption 
trench four-inch augers may be used for boring. 

(1) /‘reparation ■ The bottom and sides of the hole shall be scratched with 
a knife blade or sharp-pointed instrument, in order to remove any smeaicd soil surfaces 
and to provide a natural soil interlace into which water may percolate. All loose material 
shall be removed from the hole. I wo inches of coarse sand or fine gravel shall be added 
to protect the bottom from scouring and sediment. 

(4) h/euitn of results - Saturation occurs when the void spaces between soil 
particles till with water, and is a relatively short process. Swelling is caused by intrusion 
of water into individual soil particles, and is a slow process, especially in clay-type soils, 
requiring a long soaking period 

(5) /'huedure - Holes shall be filled to a minimum depth of 12 inches over 
the gravel and consistent with thf following provisions: 

(i i In most soils it is necessary to refill the hole by supplying a surplus 

reservoir ot water to keep water in the hole for a minimum of four hours, preferably 
overnight 

(ii) I lie percolation rate shall he determined 24 hours after water 

ix added to the hole. 

(nr r I'hix procedure shall insure that the soil is given opportunity to 

swell, thereby simulating its condition in wet seasons. 

(iv) file swelling procedure is not essential for sandy soils, and the 

lest may be made after water from one tilling lias seeped away as described in paragtaph 
Mi) (m) ol tins section 

Ki) Measurement - With the exception of sandy soil, percolation measurements 


7.1 6 


86 





''Ii.ill he made on flu* dav billowing Hie piocedmc described in p;n:i|'iaph (5>ol this section 
and in the following manner 

(i) It 'tiler n-miiinmv II water reiu.nns in Hie lest hole lifter (lie 

overnight swelling period Hs ileplli sli.ill he adiuslcd to approximately six inches over 
Hie gravel I he drop m water level sltal' he measured from a fixed reference point over 
a thirty minute period. Ill is drop shall he used in calculating the percolalie" rate. 

di) /Vo water rvinoiniun. II no water remains in the hole after the 

overnight swelling period, clear water shall he added to bring the depth of water in the 
hole to approximately six inches over the gravel and consistent with the following: 

(A) I he drop in water level shall he measured from a fixed reference 
point for loin home at approximately thirty minute intervals. 

(It) lhe diop that occurs in the final thirty minute period shall he 
used to calculate the percolation rate. The drops during earlier periods may provide 
information lor possible modification of the procedure to suit local conditions 

(in) SmuJv \<>il In sandy soils (or other soils in which the first six 
inches ol water seep away in less than thirty minutes, after the overnight swelling period), 
the tune interval between measurements shall he taken‘as ten minutes and the test run 
lor one hour l he drop that occurs during the final ten minutes is used to calculate 
the per lit ion rale. 

§ 73.63. Absorption area requirements for private residences. 

The following ligures shall show absorption area requirements for diluents of private 
residences, including allowances lor garbage grinders (referred to as G.G.) and automatic 
sequence washing machines (referred to as A.W.): 


Percolation Kates 


I 5 or less 
lb - 30 
31 - 45 
46 - 60 


Septic Tanks 
(Sq. ft./bedroom) 

175 

250 

300 

330 


Aerobic Tanks 
(Sq. ft./bedroom) 

120 

210 

300 

330 


(1) Percolation rates shall be determined by lhe time it takes water to fall 
one 'lu ll, expressed in minutes. 

(2) Both septic tanks and aerobic tanks shall utilize standard trenches, seepage 
beds and seepage pits in the absorption area. 

(3) Aerobic sewage treatment systems, which utilize reduced absorption areas 
lor effluent disposal, as shown in the figures, are xperimental and shall be so indicated 
on pei mils. 

vj 73.64. Absorption area requirements for multiple dwellings and 
other establishments. 

(.i) lhe billowing figures shall indicate maximum absorption aica requirements for 
septic tank dlluenls of multiple dwellings and other large establishments, including 
allowances lor garbage grinders (G.G.) and automatic sequence washing machines (A W ) 


Maximum Kale of Septic Tank Lffluent Application 
Percolation sq. fl./GI’l) sq. ft./GPI) sq ft./GPI) sq. ft./GPI) 

RaK‘ with G.G. with A.W. with G.G. & A.W. 


I 5 or less 


75 


.oo 


1.05 


1.20 
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Maximum Rate ot Neptii lank Iffltient Application 


lYtcolalinn 

Rate 

xq ft /t.l’lt 

xq tt. CPI) 
with (ft.. 

sq ft./GPD 
with A W 

sq. ft./GPI> 
with C If A A.W 

lo hi 

l in 

1 30 

1 55 

1 75 

31 4S 

1.25 

1 50 

1.75 

2.00 

4(i - Ml 

! .65 

2.00 

2.30 

2.65 


(b) Ihe 

billowing figures 

shall indicate maximum 

rates of aerobic tank effluent 

application, including allowances 

lor garbage guilders (G.G 

.) iml automatic washers (A.W ) 


Maximum Rate of Aerobic Tank Effluent Application 

Percolation 

xq ft./GPD 

xq. ft./GPD 

sq ft./CPI) sq ft. /CPI) 

Rate 

with G.G. 

.with A.W. with G.G & A.W 

1 5 or h xx 

.50 

.60 

.75 ,h5 

l(. - 30 

•>5 

1.10 

1.30 1.50 

31 - 4s 

1 25 

1.50 

1.75 2.00 

4(i - 60 

1.1)5 

2.00 

2 30 2.65 


(e> Hie absorption late is expressed ir the table in subsection (b> of this section 
in terms of gallons per day (referred to as (I I’ I) | 

<d) Aerobn. * -iks require less absorption area than conventional septic tank effluents. 
Aerobic sewage treatment systems are experimental and shall be so indicated on permits 

SIIISURIACI I I AO I INC. SYSTHMS 

tj 7.1.71. Separate system requirement. 

When the amount ot sewage exceeils that which can be disposed of in 5.000 square 
led o| absorption area, separate leaching systems shall be used The leaching systems 
shall have equal disposal capabilities 

$ 7.1.72. Standard trenches. 

< i) Cnnstnu linn Standard trench disposal systems shall be constructed in 
accordance with the following standards 

(li I'lte disposal field shall be located in an unobstructed area. 

(2l I iqmd from the treatment tank or distribution box shall be discharged to 
the absorption field through a watertight line of at least four-inch diameter with a grade 
ot at least one-lourtli inch per foot. 

( t) Laterals shall be lout inches in diameter. All open joints shall be protected 
on the top by strips ol asphalt, treated building paper or by other acceptable means. 
All bends used in the disposal field shall be made with elbows, I s or S' s. 

(4) Aggregate materials shall be clean crushed stone gravel or similar insoluble, 
dm ible and acceptable material, one-half to two and one-half inches in si/e. The aggregate 
shall completeh encase the tile. 

(5> I he top ol the aggregate material shall be covered with untreated building 
paper or a two inch la\ei ol hay or straw or other material to prevent settling of backfill 
material into the aggregate 

(6) I he trench above the aggregate material shall be hand filled with four to 
six inches of earth before completing backfill. 

(b) /Vwgu Trenches in a tile disposal field shall be constructed in accordance with 
the following standards: 
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(1) Minimum number « »1 lines pci Ih*I»I - 

(2) Maxi iiiiiii Icnglli ol iiuliviilii.il lines - Kill leet 

(3) Mimmiim bottom width ol liemli • 12 niches 

(•I) M .i\i. mim bottom wullli ol tiencli - 3<> im lies 

(S( Minimum depth ol treneli hollom 24 inelies. 

((>) C.raile ol trench - 0 to 4 melies per KM) feet 

(7) Minimum wullli ol c.ittli Ih* tween lieiulies - S leet 

(S > Minimum depth o| earlli cover over the gravel till m all trenelies - I - mi lies 

(«)) Trenches shall follow approximately the ground surface contours so that 
variations in trench depth shall be minimized. 

(10) There shall be at least six feet of undisturbed earth between the septic- 
tank and the neatest trench. 

(11) Uniform giade of tile lines - 2 to 4 inches per 100 leet 
(I?) Minimum depth ol aggregate material under tile - 0 inches 
(13) Minimum depth of aggregate material over tile - 2 inches. 


§ 73.73. Serial distribution. 


Serial distribution sc stems shall use the same standards outlined in £ ; *^ IS 

Title (relating to standard trenches), with the following exceptions and additions 

(I) All laterals and trenches shall be interconnected to lorm a continuous 


system. 


(2) I lie bottom of each trench and its tile line shall have a relatively level 


(3) french connecting or relief lines shall be at least four-inch tight joint sewer 
pipes with direct connections to the tile line in adjacent trenches or to a drop box 
arrangement. 

(4) The trench lor the relief pipe shall be dug no deeper than the top 1 the 
gravel. Ihe relief line shall rest on undisturbed earth. Hacklill shall be tamped. 

(5) Relief lines connecting individual trenches shall be located as lar Ironic h 
other as practicable to prevent short circuiting. 

((,) The invert of the overflow pipe in the first relief line shall be at least 
lour inches lower than the invert ot the septic tank 


§ 73.74.* Seepage pits. 

(ai Conditions No seepage pit shall be installed m areas which the Dcp.iitmciil 
has delineated as questionable because of soil or geologic conditions, without the prior 
written approval of the Department When seepage pits are used as a method ol disposing 
of liquid, the following criteria shall be met 

( I) The seepage pit shall not be installed in areas where combinations ol 
topography and soil or geologic conditions might allow leaching to the ground surface, 
underground or surface waters. 

(2) Percolation rates of the soil at depths at the bottom ol seepage pits shall 
be thirty minutes or less per inch and more than five minutes per inch in any stratum. 

(3) The seepage pit sliAll not terminate in soils or bedrock which will not filter 
the liquid prior to reaching underground waters 

(4) Ihe pit shall terminate at least four feet above the maximum watertahle 
(|>) Construction lo prevent cave-in. the pit shall be lined with brick, stone or 

block at least four inches thick, laid in a radial arc'll to support Ihe pit walls In addition 
the following requirements shall be met: 

<lj The brick, stone or block shall be laid watertight above the inlet and with 
open joints below the inlet to provide adequate passage of liquids 

(2) A minimum annular space ot six inches between the lining and excavation 
wall shall be filled with an aggregate material of clean crushed stone or similar insoluble 
durable and acceptable material one-half to two and one-half inches in size. 

(3) (j) Ihe top ol the seepage pit shall be constructed to he capable 

of supporting the over-burden of earth and any reasonable load to which it might be 
subjected. 
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(nl \>i<1‘* the |»iI shall be piovidcd by iiHMiis <>I ;i manhole or 

inspection link' equipped with .1 waleiI ij?Ii l cover 

• (in) I lir top o| ilic seepage pit sli.iil bo nol loss III.in twelve inches 

below llio i' 11 xiiicl still. 100 

(iv I I Ih 10 shill bo piovnloil .111 inspoilion pipo <>l six to eight inches 

in tli.tinofoi extending through llio mvor to .1 point above Ilu* pit at ground Icvol 

(vl llio Top o| llio inspection pipe shall bo provided with a removable 

airtight cap 

(•II All seepage pits shall bo at least lour tod in diameter. 

I's I 1 1 more lhan one seepage pit. the pits shall be separated by a distaiiCv. 
equal h> throe limes the diameter of the larger pit (measured from edge to edge). 

tj 73 75. Seepage beds. 

Wlk novel seepage beds are employed, they shall meet the general standards outlined 
in S 71. ’2 ol this Title (relating !< standard trenches), with the following changes 
(I) the entire bed shall have a minimum depth of twelve inches of clean 
aggregate ni.ilori.il one-halt to I wo and one half inches in diameter extending at least two 
inches above and six inches below the laterals. 

(7) I aterals shall be placed in the bed 011 a maximum of six loot centers and 
110 lutlhei lhan. three feet from the bed sidewall. 

(3) I he bottom ol the bed and tile shall be level 

(dI When more lhan one bed is used there shall be a minimum of six teet 
('I imdist hi bed earth between adiaccul beds. The (low may be divided by use of a 
si is 1 1 ibm ion box or the beds may be connected m series in accordance with the method 
outlined m 73.73 ol this 1 1 tic (relating to serial distribution). 

73.7b. Subsurface sand tillers 

(.11 (itinhil Subsurface sand tillers without underdrains shall meet the following 

CIllCII.I 

(I) I lie lust lour leet ol >oil depth shall be unsuitable lor the installation 
ol tile disposal fields and seepage beds. 

(."'I I he percolation rate ol the soil at depth greater than lour feet shall be 
"•thin the range outlined in sj '3 (i t o| this I itle (relating to absorption area requirements 
foi private dwellings) 

*3) Hie data shall be used in determining the absorption area requirements 
tor the system 

(bl (nn\!ni, lion Sand tillers shall be constructed as follows 

( I ) I dter material shall be clean coarse sand all passing a screen having fom 
mesh per inch I he cl lei live si/c shall be between 0.3 and ().(> mm willi a uniformity 
(oellicicnl ol not greater than 3.5. Sand shall be placed in the entire bed to a minimum 
depth of twenty lour inches 

*3) I he laterals shall be surrounded with two inches of coarse screened gravel 
or crushed stone ot one half to two and one-half inch si/e 

( )) Slope ot the laterals'shall be approximately three inches in fifty feet (OS'" 
i’iade) when dosing tanks ate not used and one and one-half inch in fifty feet (.25'; 
glade) when dosing tanks are used 

(-t) Laterals shall be perforated pipe or agricultural hie 

(s I Later.d shall be laid on six loot centers covered with al least six inches 
ol clean till with ah .mes located at least three feet from the outer edge of the bed. 

§ 73.77 Dosing tanks. 

(a) i.'t iicnil A dosing tank shall be used in the following cases 

ll) When the total length of the laterals exceeds 500 lineal feet When the 
total length of the laterals exceeds 1,000 lineal feet the dosing tank shall be provided 
with two siphons or pumps dosing alternately and each serving one-half ol the leaching 
system. 
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(2) When the leaching svstem is .1 subsurface s.iml lillci. ami when the* lolal 
area ol (lie filler exceeds 1.800 squate led 01 I lie lolal length ol the laterals exceeds 
UK) lineal fed. 

(b) Cons/riK IIdii Dosing tanks sliall be constructed accoiding to the following 
spec it ications: 

( I) Dosing tanks shall be eonstruel'eil of materials to (he specifications outlined 
m § /3.32 ol this Title (relating to construction of septic tanks) 

(2) An effective overflow to the laterals shall be provided 

(.3) fhe dosing lank capacity shall be designed to provide for discharge of a 
volume of diluent equal to b0% to 75% of the internal volume capacity of the laterals. 
SufticienI laterals shall be provided so that they are dosed not more than six times in 
24 horns 

< c) JhisntK \tphnns nr (lumps Siphons or dosing pumps shall have a discharge at 
minimum head at least 100',' in excess of the maximum rate of inflowing diluent to 
the dosing tank, and at least l >0 gallons per minute at average head per 1.000 square 
feel of leaching area. 

Subchapter C COMMUNITY Sl-WAC.It DISPOSAL SYS I I MS 

CifiNURAL 

§ 7.LSI. Overall requirements. 

In addition to the applicable standards m Subchapter 13 of this Chapter (relating 
to standards for individual sewage disposal systems), the following criteria shall be adhered 
to m design and installation of community sewage disposal systems 

(1) The applicant shall supply written justification that connection to public 
sewerage facilities or provision of a sewage treatment plant with discharge to waters of 
this Commonwealth is not feasible. 

(2) The daily sewage How for community sewage disposal systems utilizing 
subsurface leaching devices for final disposal of sewage effluent into the soil, shall not 
exceed 15,000 gallons per day. 

(.3) No permit shall be issued for the installation of a community sewerage 
system without the prior written approval of the Department. 

(4) The applicant. Ins heirs, successors or assigns shall be responsible for the 
satisladory operation and maintenance of the community syst-m. 

$ 7.3.82. Approval under other laws. 

Attention shall be directed to the necessity ot obtaining approval of the Department 
lor sewers or any other structure within the limits ol streams under its jurisdiction, it 
sliall have jurisdiction over encroachments on all streams with watersheds at points 
concerted of onedialf square mile (320 acres or more) or if there is danger to life and 
property regardless of the watershed area. 

§ 7.3. Hi. treatment tanks. 

Construction and installation of treatment tanks shall be in accordance with the 
provisions of 7.3.31 - 7.3.47 of this Title (relating to standards for individual sewage 
disposal systems). 

§ 7 3.84 Septic tanks. 

I he total septic tank capacity for a system with subsurface disposal shall not be 
less than 1.500 gallons. With sewage flows greater than 1,500 gallons per day, the minimum 
liquid tank capacity shall equal 1,125 gallons plus 75% of the daily sewage flow. 


§ 7.3.85. 


Aeration tanks. 





f lu' minimum lu|m<l i.ipacity nl ,m aeration l.mk shall he m accordance wilh tlie 
1 'imiMiMis of s 73 41 - 7 3 47 of ii;is Lille (relating to standards lot individual sewage 
disposal systems) and shall provide for a minimum 24 hours detention time. 

s 74 86. Leaching systems. 

la) I l.eaehing systems lor community sewage disposal systems shall he 
designed in accordance with the standards prescribed in t; § 73.71 - 73.77 of this Title 
(relating to leaching systems lor individual sewage disposal systems). 

(h) I Ijlnent leaching systems shall he provided with adequate facilities for dosing 
the absoiption area and distribution of the effluent. 

§ 73.87. Sewage Hows. 

(a) I'rnate n si, I, m cs The volume of sewage for private residences shall he computed 
on the basis ot 100 gallons per bedroom a day. 

(b) Ollier establishments The quantities of sewage flow from other than private 
residences shall be determined from the following information: 


Type ot I stablishmcnt 


Residential 

Hotels and motels without private baths 
Hotels and motels with private baths 
I uxurv lesuleiuvs and estates 
Multiple family dwellings or apartments 
Rooming houses 
Single faintly dwellings 

Commercial 

Aiilme citering per meal served 

A.rpoils (per passenger - not including food) 

Airports (per employee) 

Hus service areas not including food 
Country clubs not including food 
|).iv workers at oil ices 

Drive In theaters (not including lood - per space per day) 

I actones and plants (exclusive of industrial wastes) 

I aundnes. self-service (gallons per washer) 

Movie theaters (not including food) (per auditorium seat) 
Restaurants (toilet and kitchen wastes per patron) 

(Additional -for bars and cocktail lounges) 

Restaurants (kitchen wastes per meal served) 

Restaurants (with paper service per meal ’rved) 

Set vice stations < per vehicle served) 

Stores (pel public toilet) 

Woik or construction lamps (semi permanent) with Hush toilets 
VVoik or construction camps (semi-perm.ment) without llush toilets 


Gallons Person/Day 
Lbs S Day BOD/Person, Day 


(Unless 

Otherwise 

Gal. 

BOD 

40 

.15 

50 

.15 

125 

.17 

60 

.17 

50 

.15 

75 

.17 

3 

03 

5 

.02 

10 

.06 

5 

.02 

30 

.02 

10 

.06 

10 

.06 

35 

.08 

400 

2.00 

5 

.03 

10 

.06 

s 

.02 

3 

.03 

1.5 

01 

10 

06 

400 

2.00 

50 

.17 

35 

.02 
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type nt rstahlislimoiit 


(•allnns 'Person/l)a\ 

Lbs 5 Day llOD/Person/Da 1 
(Unless Otherwise Noted) 


lustitutiun.il 

Gal. 

HOD 

Hospitals (per bed space) 

250 

20 

liisliiiiliuns otlici than hospitals (per bed space) 

125 

.17 

Mobilchome parks, independent (per space per day) 

125 

50 

Schools, hoarding 

75 

.17 

Schools, day (without calcleii.is. gyms or showers) 

7 

04 

Schools, day (wdh cafeterias, hut no gym or showers) 

10 

OX 

Schools, day (with catctcu.is. gym and showers) 

13 

.10 


Recreational and Seasonal 


Camps, day (no meals served) 

Camps, luxury resort 

Camps, resort (night and day) with limited plumbing 
Camps, (tourist) trailer or campground (per space) 
Cottages and small dwellings (seasonal occupancy) 
l’aiks. picnic - with bathhouses, showers and Hush toilets 
Parks. picni< - (toilet wastes only) 

Swimming pools and bathhouses 


SuIh hapter I) OI HC IAL PLAN Rl QUIKI Ml NTS 
§ 7.L9I. Preparation of plans. 

I uch munieip.ihty shall prep.iie a plan for the collection and disposal of sewage in 
compliance with the act The municipality shall prepare the plan which shall clearly 
indicate the following elements of the plan which will be embodied m a report containing 
text, map and analysis 

( I ) Aieas wlieie community sewerage systems are now in existence, with an 
evaluation ot their potential for expansion to service areas which are unscwereil 

(2) Areas where community sewerage systems arc planned to he m operation 
within a ten year period, and the location of the major elements of these new systems 

(3) An evaluation of the soils m terms of their capability for on-lot disposal 
ol sewage in all areas of the municipality where community sewage systems do not exist 

(4) Other cnviionmcnlal health factors which may have a relationship to the 
sewage plan, such as pollution of water resources and vector breeding. 

§ 73.92. Survey and analysis of existing community sewerage systems 

(a) Tlu* survey and analysts ol existing sanitary sewerage systems in the municipality 
shall provide information regarding the following: 

(1) The areas of the municipality now served by sanitary systems 

(2) identification and location of the main intercepting sewer lines with their 

st/e and capacity. 

(3) Idcnlilication and location of all treatment plants and pumping stations 

1 4) Determination ol the design capacity, percent ol use ol each treatment 
plant and degree ol liealmciit 

O) Identification and location of the discharge ot effluent 

(M Determination ol the future potential of each system and treatment plant 
for expansion to unsevvered areas. 

(7) A statement indicating whether or not there are combined sewers 
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.17 

is 

.()(> 

5 

.()(> 

10 

Ob 


93 






( > ( ) t1 (111K* of I 11 \' til 111). | • V I >, | \ 11| 

<10 \1uJi Oi til. inhumation lopmcd by subsection lal ot Hus section may be 
'i.iiiml iioni either the vwer .iu(hoiiiics in the imimeipalilies or Irom the Department 

5 7 4 9.V Proposed enmiminity sewerage systems. 


I lu areas ol the municipality where growth ami development of sufficient density 
jo suppoit sanitary sewerage I leililies within a ten year period shall he delineated. Within 
these areas a plan (or the eolleetion and disposal of sewage shall be prepared and the 
plan shall inehide, hut not he limited to, the following elements 

I I • I he area to he served. 

<-) location and extent of proposed new systems including treatment plants 
inteuepting sewers and points o! diluent discharge. 

(d) Proposed expansion ot existing systems including treatment plants and 
immvpiiME sowers 


§ 7d 94. On lot dis|»ivil of sewage. 

(a) I he soils in those areas in the municipality where community sewerage systems 
do not exist, as well as the soils in those areas proposed and not proposed for community 

sewerage systems, shall he evaluated to determine their capability for on-lot disposal of 
sew age 1 

(hi based on the analysis and evaluation of soils, a land classification system shall 
Me established to determine the suitability of the area for on-lot disposal of sewage The 

t ill'ow'mr 10,1 SVsUm sllal1 llu,lca,c r,),ir categories, by degree ol limitation, including the 

til \<»i< h, shf-lit Soils that are suitable for on-.lot disposal of sewage. 

!/ "</<7<;/< Soils that may he suitable providing the sub-soil is permeable 
I'I Si yen Soils which ate not satisfactory for use due to the presence of 
mipeivi ms water restricting lasers, high watertablcs. alluvial soils and the like. 

i ll 11,1'iinl o//v Soils generally not suited for use due to the probability of 

giouml water pollution or contamination?** 


§ lime schedule and coordination. 

. , , l . ) l, . u ' n,l " K ' 1 P ,,n '" r municipality shall also include an estimated time 

siheilule. where appropriate, lor the proposed expansion of sanitary facilities 

lb) I v e i v el tort shall be made to integrate, where possible, existing sewerage facilities 

P aus ot the municipality and the municipal authorities into the plan to avoid duplication 
ol prior work 
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT _ 

UNITED STATES OF AMERICA, 

Plaintiff-Appellee, 


against 

POCONO INTERNATIONAL CORPORATION 
and CHARLES GOLDBERG, 

Defendanta-Appellants, 


State of New York, 

County of New York, 

City of New York—ss.: 

DAVID F. WILSON being duly sworn, deposes 

and says that he is over the age of 18 years. That on the 8th 
day of September , 19 75, he served two copies of the 

Brief for Appellants on 

Hon. Paul J. Curran, U. S. Attorney 


the attorney for the Appellee 

by depositing the same, properly enclosed in a securely sealed 
post-paid wrapper, in a Branch Post Otuce regularly maintained 
bv the Government of the United States at 90 Church Street, Borough 

of Manhattan, City of New York, directed to said attorney at 

No U. S. Court House, Foley Square, New JTork) jj. y., 

that being the address designated by h im for that purpose upon 
the preceding papers in this action. 


^x)/ir.d2) '.y'.f / J.k< 


Sworn to before me this 
8th day of September ,1975* 


Courtney j/r.r:ows 

Notary Public, St..to of New \ork 
No. 31-547JV20 

Qualified in New 'i ork County 
Commit sion Expires March 30, 1976 
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